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Practical Cost Accountin 1g 
for Banks 


by 
MARSHALL C. CORNS 





The answer to determination of bank costs written by a 
recognized authority on bank cost accounting for 
the cost conscious banker. 


For the first time, a practical book on bank cost accounting, bankers 
have been wanting for years, complete with detailed instructions to enable 
any banker who is cost-conscious to determine the profitableness of his 
operations and cost of services rendered. Use of this book will provide the 
“facts” for revising Account Analysis Methods and Service Charge Schedules. 





With this practical tool of management in concise and simple form at your 
fingertips, it will no longer be necessary to “guess” your costs. Every 
banker who uses this book properly can determine the profit or loss of any 
department of his bank, the actual cost of performing every operation, and 
providing every service, merely by completing the schedules and applying 
his own income, expense, and activity figures to the work papers and exhibits, 
step by step, according to the detailed instructions. 


Price $18.75 Delivered 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 


HIS new book is a practical guide to bank auditing 

routine and procedure. It is designed not only to 
show how to audit any bank as required by law but 
discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career - 
in banking from practical bank clerk to bank president, 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 


Price $15.00 delivered 
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Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 
of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by-step cov- 
erage of all aspects of estate plan- 
nin 


The broad scope of the Handbook 
is sufficient assurance of its 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wills with a variety of family 
trust provisions, a will and revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


Practical answers to questions relating to — use of life insurance © insurance 
options @ business insvrance trusts © key man insurance @ use of wills in family 
and business plans ©@ will provisions @ revocable trusts © selection of trustees © 
trustee's management powers © prudent man investment rule © accountings © 
taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment @ the marital deduction @ drafting © what state laws apply to 
trusts @ death of major stockholder © and many other topics. 


Price $10.75 delivered 
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Unionizaiion and the Financial 
Institution 


PRACTICAL ASPECTS OF UNIONIZATION IN 
FINANCIAL INSTITUTIONS 


Top union officials see white-collar workers, our nation’s 
largest group of unorganized employees, as a vast untapped 
resource waiting to be organized. At the 1959 convention of 
the AFL-CIO at San Francisco, President George Meany re- 
ported to the assembled gathering that renewed drives would 
be launched to organize the white-collar worker,’ and the 
AFL-CIO and its affiliates resolved and pledged their “concen- 
trated attention to organizing among clerical, sales, services, 
technical, and professional employees in both private and public 
employment.”? 

Walter P. Reuther, at the United Auto Workers convention 
held in the fall of 1959, promised a renewed UAW emphasis on 
white-collar organization: 


Because of the announced program by several of the nation’s most powerful 
unions calling for a step-up in unionization activities directed at financial in- 
stitutions and other white-collar organizations, the following article was pre- 
pared by the Chicago law firm of Seyfarth, Shaw, Fairweather and 

at the request of the United States Savings and Loan League so that manage- 
ment of member institutions, to date relatively unversed in such matters, would 


be apprised of some of the important legal and practical considerations when 
confronted by possible unionization demands. The firm has been retained 
by the League as special counsel in matters of labor law. Comprehensive in 
its scope, the study also is particularly timely in view of the enactment by Con- 
gress in 1959 of the Labor-Management Reporting and Disclosure Act. Re- 
printed from the January, 1960 issue of the Legal Bulletin of the United States 
Savings und Loan League. 





1 Bureau of National Affairs, Wxite-Cottan Report, Number 133, page A-8 
(hereinafter cited 1959 WCR 133, A-8). Similarly, the Bureau of National Affairs, 
“Daily Labor Report” is cited “DLR.” 

21959 WCR 134, A-10, A-1l. 
} 
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“In the years ahead the organizing sights of the trade union movement 
will be trained sharply on the need for white-collar workers to union- 
ize. . 


“White-collar workers need to organize; they need the benefits and 
the security that go hand in hand with unionization and collective 
bargaining. The single white-collar worker can no more bargain suc- 
cessfully over salary and working conditions against the might of a 
powerful corporation than could the production worker in years past. 
He must join with his fellow employees in a common bargaining front. . .. 


“We must intensify our efforts and make certain that we continue to 
adopt administrative plans and organizing programs especially de- 
signed for and appealing to white-collar workers. We must expend 
greater energy, time and manpower toward the objective of bringing 
the white-collar workers into our fold. The time for a major effort 
is ripe. We must set our course and follow through with vigor and de- 
termination.” 


White-Collar Worker Described 


In general, the term “white-collar” describes a broad hetero- 
geneous group who are neither manual workers nor managerial 
personnel. Within the white-collar group are office clerical 
employees in factories and in exclusively white-collar offices, 
and technical and professional employees such as nurses, 
teachers, scientists and engineers. Also within this group are 
sales personnel, government employees and many special 
groups such as actors, musicians, broadcasting personnel, writers 
and air-line crew members. White-collar workers employed by 
savings associations fall within the office clerical category sub- 
ject to union organization and include messengers, file clerks, 
typists, receptionists, stenographers, office machine operators, 
switchboard operators, secretaries, tellers, mail tellers, book- 
keepers, accountants and analysts. 


Not only are white-collar workers the fastest growing seg- 
ment of the labor force, but in 1958 the number of white-collar 
workers exceeded the number of blue-collar workers for the 
first time in this country.‘ It is estimated that white-collar 
workers number 17 to 18 million, approximately 9 million of 


3 Address by Walter P. Reuther, UAW Convention, Atlantic City, N.J., October 
1959, 1959 WCR 136, C-l, 2. 


# UAW Resolution, Atlantic City, N.J., Convention, October 1959, 1959 WCR 
187, D-1. 
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whom are office clerical employees." Of the 9 million office 
clericals, 2 to 3 million are employed in financial institutions, 
including insurance companies.° 


White-Collar Worker and Unions 


The sheer size alone of the white-collar force, especially 
in the office clerical field, would be enough to kindle union 
interest in organizing those employees. However, this interest 
is accentuated by the fact that, while blue-collar unionization 
is approaching a saturation point, white-collar unionization is 
far less advanced. According to Bureau of Labor Standards 
statistics, unions reported 18 million members in 1957, approxi- 
mately 3 million of whom were white-collar employees.‘ The 
white-collar force, with more than 50% of all workers, has 
only 16% of unionized workers.* 

The labor unions, well aware of these statistics and their 
meanings, have set a white-collar unionization target at 18 
million, with more than half these white-collar workers in the 
office and clerical area.’ Another source lists the white-collar 
organizational potential at 16 million, 2 million of whom are 
general office employees primarily in financial institutions, in- 
cluding insurance companies.” 

The union most likely to make organizational overtures to 
the employees of savings associations is the Office Employees 
International Union (OEIU). An AFL-CIO affiliate, the OEIU 
is a union specializing in organizing office employees in ex- 
clusively white-collar employment situations. Most of the 
organizational activity in the banking area has been conducted 
by this union. The OEIU claims a membership of approxi- 

5 Address by Stanley H. Ruttenberg, Director of Research, AFL-CIO, Confer- 
ence on Problems of the White-Collar Worker, December 138, 1956, 1956 DLR 
242, Spec. Supp. No. 30. 

® Conference, Spotlight on Problems of White-Collar Organization, Roosevelt 
University, January 10-12,1957. 


7 National Association of Manufacturers, Industrial Relations Division, REPorT 
TO MANAGEMENT ON UNIONIZATION OF SALARIED EMPLOYEES, October 1958. 

8NAM Report, supra note 7; Address by John W. Livingston, director of 
AFL-CIO Department of Organization, Conference on Problems of the White-Collar 
Worker, December 13, 1956, 1956 DLR 248, A-2, D-l. 

9NAM Report, supra note 7. 

10 United States Chamber of Commerce statistics, 1959 WCR 102, A-2. 
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mately 60,000." The Teamsters Union, whose organizing pro- 
gram encompasses all industries and all categories of employees, 
is also a powerful factor to be considered in the white-collar 
organizational area. Other unions with large white-collar mem- 
bership are the United Auto Workers, United Steelworkers of 
America, Communications Workers of America, Retail Clerks 
International Association and the railway clerical unions. These 
unions are less apt to organize savings association employees 
because of the specialized nature of their membership. 


Traditional Resistance to White-Collar Unionization 


Traditionally, white-collar workers have resisted unioniza- 
tion. In general, this has been because in the past white-collar 
workers have not felt a need for a union to obtain good wages, 
fringe benefits and working conditions; because they generally 
come from a middle- and upper-class background lacking in a 
tradition of unionism; because being a member of the white- 
collar group carries a status in the community considered by 
them to be superior to that of the blue-collar group; and because 
they associate themselves and their prospects for the future 
with the management group. 


In many situations the diversity of the groups to be repre- 
sented is another factor causing resistance to unionization. 
Accountants, analysts and tellers may resent being classed with 
mail boys and file clerks. Male employees may balk at joining a 


11 Report, 8th OEIU Convention, Montreal, June 1959, 1959 WCR 119, A-1; 
1958 DLR 104, A-9; 1957 DLR 116, A-9. 


12 Publications on the subject of white-collar unionization include: Barton, 
When Unionization Threatens, United States Savings & Loan League MANAGEMENT 
Dicest 7 (October 1950); FamRwEATHER, MANAGEMENT Looks AT THE UNIONI- 
ZATION OF WuiTE-CoLLAR EMPLOYEES, and CouGHLIN, UNION View oF OFFICE 
EMPLOYEES’ UNIONISM; University of Chicago, Occasional Papers No. 6, WutrTE- 
CoLLarR UNIONISM: A UNION AND A MANAGEMENT VIEW, INDUSTRIAL RELATIONS 
Center, June 1955; Anonymous, Why White-Collar Workers Can't Be Organized, 
Harper's Macazine, p. 44, August 1957; Strauss, White-Collar Unions Are Differ- 
ent, 32 Harv. Bus. Rev. No. 5, p. 73 (September-October 1954); NAM Indus. 
Rel. Div., Reporr TO MANAGEMENT ON UNIONIZATION OF SALARIED EMPLOYEES, 
(October 1958); Prentice-Hall, Inc.. How To MEET THE CRITICAL PROBLEM OF 
Wauirte-Cotiar ORGANIZING, (June 1959); United Steelworkers of America, Your 
Key to A Betrer Future; Franz, The Executive and Office Unionism, Wasu. 
Univ. Bus. Rev. (April 1959); Waters, Unionization of Office Employees, Univ. 
Chi. Ind. Rel. Center, 27 Jour. or Business 285 (October 1954); Roosevelt Univ. 
Conf., SpoTLicHT ON PRoBLEMs OF WuiTE-CoLLaR ORGANIZATION (January 10-12, 
1957). 
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union with female employees, especially if the women outnum- 
ber the men and may wind up controlling the union. Many 
women are indifferent to unionization because they feel they 
are only temporarily in the labor market. 

The effect of each of these factors has been diminishing in 
recent years. The unions refer to certain of them as the white- 
collar “myth,” which is described by Stanley H. Ruttenberg, as 
AFL-CIO Director of Research: 


“, .. During years past, the teller at the local bank was often considered 
a person to whom the manual worker paid deference. Even today, the 
folklore of our time shows the white-collar worker equipped with brief 
case, ready to take off from suburbia in a well-pressed suit to make the 
office at nine. 

“But this myth is a reality only for a tiny minority of white-collar 
workers at the top of the scale. The average bank teller earns less than 
the average factory worker.”!* 


It probably is true that as a result of the recent period of 
rapid wage inflation white-collar workers no longer enjoy any 
superiority over comparable blue-collar workers in wages and 
fringe benefits. It also is true that offices are becoming increas- 
ingly mechanized, jobs are becoming more routine, with result- 
ant loss in status differential as compared to manual laborers. 
Opportunities for advancement and close association with in- 
dividual members of the management group may be sub- 
stantially lessened, tending to make the affiliation with manage- 
ment less real. It may become harder and harder for the office 
employee to find sufficient satisfaction in his or her feelings 
about the job to offset the compensation differential of the blue- 
collar worker. 

There is also the element of fear and insecurity. The clerical 
employee may worry about being discharged or not promoted, 
may fear his superior, or he may fear loss of his job as a result 
of replacement by automated electronic machinery. He realizes 
that his bargaining power as an individual is slight, and the 
unionization melting point lowers. 

The germ of any vigorous office unionization drive usually 
is some severe grievance with respect to one of the foregoing 


18 Address, supra note 5. 
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factors indicated. It may be a serious compensation lag or it 
may be a poor supervisor arousing violent antagonism, or it may 
be an accumulated loss of status resulting from drastic mechani- 
zation or inattention of management. 


Present Status of Unionization in Financial Institutions 


To date the OEIU has made few overtures to employees in 
the savings association business. However, a number of cam- 
paigns have been conducted by the OEIU to organize bank em- 
ployees, and some successes are reported. 


Portland, Oregon. In Portland, Oregon, a full scale campaign, although 
abortive, was undertaken in 1957 to organize all bank employees.'* The 
drive started when the employees of the Portland branch of the San 
Francisco Federal Reserve Bank, dissatisfied with Saturday work, call- 
ins and wage levels, voted almost 100% to support the OEIU as their 
bargaining representative and demanded recognition from the bank. 
The bank refused this demand. Because under the amended National 
Labor Relations Act federal reserve banks are excluded from the 
definition of “employer,” the union could not petition the National 
Labor Relations Board for an election, and only persuasion and self-help 
were available. The OEIU did not call a strike at the Federal Reserve 
Bank because of the probability that such a strike would have been 
declared an illegal strike against an instrumentality of the federal govern- 
ment. The union did, however, contemplate a protest picket, not to 
interrupt work but to create enough favorable public opinion in favor 
of the OEIU that the Federal Reserve Bank would voluntarily give 
recognition. 

However, this tactic was not employed, and the OEIU turned its 
attention from the Federal Reserve employees to the 3,000 employees 
in Portland’s four largest banks. In this organizational drive the OEIU 
told employees that Saturday hours had been eliminated at the Federal 
Reserve Bank only because of OEIU pressure and that other Portland 
bank employees could eliminate these objectionable hours and remedy 
other complaints through unionization. Organizational literature was 


14 The story of the Portland, Oregon, bank organizational drive is reported in 
the following issues of the 1957 Wurre-Cottar Report: 5,A-4; 6,A-15; 9,A-4; 
14,A-1; 15,A-14; 20,A-3; 22,A-4; 23,A-4; 25,A-7; 28,A-7; 31,A-10; 44,A-10. 
15,A-14; 20,A-3; 22,A-4; 23,A-4; 25,A-7; 28,A-7; 31,A-10; 44,A-10. 

15 National Labor Relations Act (Wagner Act), Section 2(2), 49 Stat. 449 
(1935), as amended by Labor Management Relations Act (Taft-Hartley Act), 
61 Stat. 186 (1947), 29 U.S.C., Sec. 141 (1952), as amended by Labor-Manage- 
ment Reporting and Disclosure Act of 1959, 73 Stat. 519 (1959), Pub. L. 86-257, 
86th Cong., lst Sess. Hereinafter footnote citations to a section number alone 
refer to the National Labor Relations Act as amended. 
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mailed to employees warning them to expect strong employer resistance 
but adding the encouragement that, if the drive were successful, victory 
would be worthwhile. A follow-up letter outlined the employees’ rights 
during the campaign and informed employees about the need for union- 
ization in the banking industry, the plans of the union to build a secret 
organization committee within each bank and plans to hold private in- 
terviews in the employees’ homes. Referring to bank wages, the letter 
stated, “Today, the unskilled common laborer receives more pay his 
first day on the job than 95% of you will after 35 years of loyal service 
and aspirin.”?° 


About a month later the OEIU switched its attack tc the Portland 
branch banks because interest seemed stronger in those areas. Shortly 
thereafter the OEIU local union sent a demand to the main branch 
of the United States National Bank stating that a majority of the 16 
employees of the Beaverton branch had designated the OEIU as their 
bargaining agent. This letter demanded that United States National 
Bank officers meet with the union officials in four days to sign an in- 
terim contract in which the U. S. National would agree to recognize the 
OEIU as the Beaverton bargaining agent under a union shop con- 
tract and to negotiate the remainder of the contract within 15 days. The 
union stated that if the bank failed to comply the OEIU would seek 
to get the United States National Bank placed on the “unfair list” of 
the Portland Central Labor Council, which would mean that when a 
scheduled strike at Beaverton commenced, organized labor throughout 
the state would boycott all United States National Bank establishments. 
The U. S. National refused the OEIU contract offer, and the bank presi- 
dent met with the Central Labor Council to discuss the positions of the 
parties. Thereafter the Central Labor Council decided not to support 
the OEIU because the council feared that the proposed bank strike 
might antagonize public opinion at this time, when Teamster union 
officials were receiving such unfavorable publicity in Oregon and 
throughout the country. Without council support the OEIU felt its 
best tactic remaining was to petition the National Labor Relations Board 
for an election. However, no petition was filed because the U. S. Nation- 
al told the OEIU that if a petition were filed the bank would request 
the board to find that the appropriate unit in which to hold an election 
included the bank’s 2,000 employees throughout Oregon, not the less 
than 20 employees at Beaverton. The bank stated that it was board 
policy to approve a statewide unit where branch banks were involved. 
Organizing activity at all Portland banks dwindled within a few months. 
East Alton, Illinois. The OEIU has represented the employees at the 
Illinois State Bank in East Alton since 1956. The contract signed in 
1956 was believed to be the first contract negotiated between an outside 


161957 WCR 15,A-14. 
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union and a bank which was not union-controlled.* Low wages and 
unsatisfactory hours were the major grievances which motivated the 
22 bank employees to select union representation in 1956.15 In 1957, 
1958 and 1959 the contract has been renegotiated with increased wages, 
lengthening of maternity leave, time off to visit doctors and dentists, 
and other benefits.’® 

Under a union shop clause all employees are required to be union 
members after 30 days. A grievance procedure is established culmi- 
nating in arbitration of unresolved disputes. Office-wide seniority pre- 
vails for promotion, layoff and recall from layoff. Employees receive 
paid time off for voting, jury duty and death in the immediate family. 
Maternity leave of absence is granted with a preferential rehiring 
status. Paid sick leave accrues at the rate of one day per month with a 
maximum of 20 sick days. Nine paid holidays are provided, plus any 
other bank holiday declared by the city, state or federal government. 
Employees receive a two-week paid vacation after one year of service 
and a three-week paid vacation after 15 years of service. Also, vacation 
pay accrues for months worked up to the time an employee quits or is 
laid off. The bank pays for hospitalization, surgical and life insurance. 

When an employee is temporarily transferred to a higher-rated job 
for more than a day he receives pay for the higher-rated job, but an em- 
ployee temporarily assigned to a lower-rated job receives the pay of 
his regular job. The work week is Monday through Friday unless other 
area banks open on Saturday, and then Saturday may be included as 
part of the regular work week, so long as total hours worked are not 
increased. A 15-minute rest period in the morning and in the afternoon 
is provided. Hours worked in excess of 40 are paid at time and one- 
half. Monthly salary rates, starting and after one year are: teller $275, 
$295; control bookkeeper $275, $290; secretary receptionist, $220, $240 
and after two years $270. Monthly salaries of proof machine operators 
range from $210 to $275, bookkeeping machine operators from $185 to 
$270, and clerks from $185 to $262. A no-strike, no-lockout provision 
is in effect during the term of the contract. Proposed technological 
changes, such as the introduction of office machinery, must be discussed 
between the union and the bank before the changes are made, and 
any new jobs created must be offered to present employees before 
outside employees are hired for such jobs. 
Milwaukee, Wisconsin. The Office Employees International Union con- 
ducted a month-long campaign in 1958 attempting to organize the 35 


171959 WCR 119,X-1; 1957 WCR 1,B-5. 

18 1957 WCR 1,B-5. 

19 The texts of agreements between the OEIU and the Illinois State Bank of 
East Alton are printed as follows: Agreement of November 1, 1956, 1957 WCR 
2,G-1; Agreement of November 1, 1957, 1958 WCR 49,G-1; Agreement of Novem- 
ber 1, 1958, 1959 WCR 119,X-1. A summary of the 1959 agreement appears at 
1959 WCR 141,A-2. 
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employees of the Park State Bank in Milwaukee.”° Seizing upon a major 
complaint of the bank employees, the OEIU attacked the variable work 
week. As a result of this campaign a National Labor Relations Board 
consent election was held in which the OEIU was victorious 20 votes to 
12. . 


After this success the OEIU reported it had under consideration an 
organizational drive at Milwaukee’s two largest banks, as well as 34 
other banks in the area. Within a few weeks the OEIU petitioned the 
board for an election at the Home Savings Bank in Milwaukee. The 
employees rejected the OEIU 30 to 10. The union attributed its failure 
to employer activities in the final weeks. 


Other Areas. Late in 1959 organizational activity was reported in the 
savings association business in the Cleveland area.*4_ The OEIU peti- 
tioned the board to direct an election at nine branches of the Economy 
Savings and Loan Company in Cuyahoga County. The board held that 
two of the branches were not within an appropriate unit for an election 
because they were in a separate division of Economy Savings and Loan 
and were more than 100 miles away. The unit which the board ap- 
proved encompassed seven Cuyahoga County branches, including one 
office in Alliance, Ohio, 80 miles from Cleveland. Shortly before the 
scheduled election date, October 19, 1959, the OEIU requested to with- 
draw its petition. The board granted permission with prejudice to filing 
a new petition within six months, unless good cause could be shown by 
the OEIU why an election should be held earlier. 


The Amalgamated Bank of New York, a union-controlled bank, and 
the OEIU entered into a contract early in 1956.2* Shortly after this 
bank was organized and the contract entered into, the following state- 
ment by the OEIU was published, attempting to increase business for 
this bank and therefore attempting to engender bank management ac- 
ceptance of unionization: 


“Each and every member of the labor movement in the area 
is urged to avail themselves of the banking facilities of the Amal- 
gamated Bank of New York. The courteous and efficient staff 
are all union members and the management does not subscribe to 
the anti-union theory of most bankers.”?* 


Other organizational activity in banking has taken place in Pittsburgh, 


20 Reports on the Milwaukee bank organizational activity are found in 1958 
WCR 33, B-1; 34,A-2; 44,A-1; 59,A-1; 64,A-9; and The White Collar, (OEIU 
newspaper) November 1957, p. 2. 

21 See 1959 WCR 134,A-1; 138,A-2; 141,B-2. 

22 The White Collar, February 1956; 1959 WCR 108,B-3. 

23 The White Collar, February 1956. 
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San Francisco, San Diego, Boston, Detroit, Jersey City, Brooklyn, Cana- 
da and Chile.** 


Probable Nature of Union Organizing Campaign in 
Savings Association 


As has been noted, the union most apt to attempt to organize 
savings association employees is the Office Employees Interna- 
tional Union. This union, especially in a savings association, 
would not use the normal factory approach of mass meetings, 
loud speakers, or “hate the boss” campaigns. The OEIU would 
use a more subtle white-collar or middle-class approach, as in- 
dicated in the 1959 OEIU Organizational Manual.” 


The organizer is told to become known in the community by 
taking part in civic activities and giving addresses in order to 
spread the word that he is ready to undertake organization of 
clerical workers wherever he gets a lead. With respect to this 
latter point, the organizer is advised not to undertake a cold 
campaign; he is told that he should take action only if through 
personal contacts or knowledge of grievances he believes em- 
ployees are desirous of unionization. He should, it is said, study 
savings associations in the area and analyze those which seem 
susceptible to unionization. 


The OEIU organizer is advised that he should not attempt 
to organize small groups of employees: 


“It is important that we organize sizable groups. We have found 
from experience that we should not conduct organizational campaigns 
in offices of less than 30 employees. In small offices it is possible to 
conduct an expensive campaign, negotiate an agreement and go through 
all of the procedures and expense involved in a larger campaign. The 
employer then has only to be careful to hire anti-union replacements to 
insure the fact that a decertification petition will be successful, possibly 
only after the expiration of one contract.”?° 


The OEIU recognizes that clerical employees such as those 
found in savings associations are more difficult to organize than 
clerical employees in manufacturing industries: 


24 American Bankers Assn. Memorandum 20, April 22, 1957, Union Activities 
in the Financial Field. 


25 This manual is published in 1959 WCR 123,C-1. 
26 1959 WCR, 123,C-1. 
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“At this stage of our development and in accordance with our ex- 
perience, we find that employees in banks, insurance companies and 
brokerage firms are more difficult to convince of the advantages of col- 
lective bargaining and, consequently, are not as receptive to organiza- 
tional campaigns as is true of office and clerical employees in manu- 
facturing and production industries.”?" 


With an organizing target selected, the initial steps are con- 
ducted in secret. The organizer calls at the homes of interested 
employees and may form a committee to act as a nucleus for 
the drive. Then a word-of-mouth campaign may begin. Leaf- 
lets may be sent to employees enclosing an authorization card 
which the employee may sign and return with confidence that 
his designation will be kept secret. These leaflets will stress 
those matters the organizer deems important to the employees, 
e.g., lack of job security, improper wage rates, inadequate sick 
leave, favoritism. The employer probably will not be attacked 
directly. 

An organizational drive stresses OEIU goals, including 
proper job classification, adequate rate ranges with automatic 
progression, job security, sick leave, and health, hospital and 
pension benefits. The organizer is cautioned not to spend 
money on parties or liquor because in the past such tactics have 


backfired. 


The organizer warns employees to expect employer opposi- 
tion and explains the forms which this opposition may take in 
order to take the edge off these management arguments when 
they do come. The employees are told that the employer will cast 
aspersions on the organizers and that he will tell employees 
that these outsiders will destroy the present good employee- 
employer relationship; that through unionization the employee 
will lose his individuality and his individual right to bargain, 
and will be treated as one of a group; that union fees and dues 
will absorb any financial gains the union might achieve; that 
the savings association may be forced out of business by un- 
reasonable union demands; and that the public will lose con- 
fidence in the savings association if the employees unionize. 


The OEIU organizational pamphlet suggests that, to high- 


271959 WCR, 123,C-1,2. 
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light the advantages of unionism, organizers inform employees 
that the white-collar worker today earns $22 per week less than 
his blue-collar counterpart in the work force. Yet the white- 
collar employee has more education than the manual worker 
and is expected to acquire skills taking months and even years 
of training and assume more responsibility than the factory 
worker. To combat the lack of dignity which office workers 
associate with unions, the employee is told that movie actors, 
teachers, and radio and television employees are members of 
strong AFL-CIO unions. 

Union organizers find they must assume that white-collar 
employees are wholly unaware of their legal rights. Many office 
employees, the OEIU has found, think it is illegal for them to 
join unions. The OEIU will assure the employees they have a 
legal right to organize and to bargain collectively. 


JURISDICTION OVER A LABOR RELATIONS 
PROBLEM; FEDERAL OR STATE LAW 


When an employer first learns of a union organizational 
drive or is faced with a demand by a union for recognition, a 
number of questions arise. Must he recognize the union or 
can he refuse? How can the employer legitimately oppose 
the organizational drive? How do the processes of the law 
come into play, and what does the law provide? Most of the 
answers will depend on the initial jurisdictional question of 
whether the National Labor Relations Act, or state law, is 
applicable. 


Commerce Requirement 


The National Labor Relations Act, as amended by the Labor 
Management Relations Act of 1947 and the Labor-Management 
Reporting and Disclosure Act of 1959, gives the National Labor 
Relations Board jurisdiction to remedy unfair labor practices 
and to conduct representation elections in businesses whose 
operations “affect” commerce.” As defined by the act and 

28 Section 2(7) of the act defines “affecting commerce” to mean “in commerce, 
or burdening or obstructing commerce or the free fiow of commerce, or having led 


or tending to lead to a labor dispute burdening or obstructing commerce or the 
free flow of commerce.” 
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interpreted by the board and courts, this jurisdiction extends to 
all but the smallest of businesses.” 


The statutory jurisdiction of the board is broader than juris- 
diction under tthe Fair Labor Standards Act.* Under the 
NLRA the employer's operations need only “affect commerce,” 
while under the FLSA the employee must be engaged in com- 
merce, or the production of goods for commerce, or in activities 
closely related or directly essential to commerce." The Wage 
and Hour Administrator has held that the normal activities of 
savings associations are such that the employees should be 
considered in interstate commerce and covered by the Fair 
Labor Standards Act. He specifically referred to out-of-state 
loans and insurance with the Federal Savings and Loan Insur- 
ance Corporation. Section 13(a) (2) of the FLSA exempts 
retail or service establishments, 50% of whose sales or services 
are made within the state, but in the recent United States 
Supreme Court case of Mitchell v. Kentucky Fin. Co.* the 
Court held that a finance company engaged in the small loan 
and discount business was not a retail or service establishment 
and, therefore, this exemption did not apply. The case also 


Section 2(6) defines “commerce” to mean “. . . trade, traffic, commerce, trans- 
portation, or communication among the several States, or between the District of 
Columbia or any Territory of the United States and any State or other Territory, 
or between any foreign country and any State, Territory, or the District of Colum- 
bia, or within the District of Columbia or any Territory, or between points in 
the same State but through any other State or any Territory of the District of 
Columbia or any foreign country.” 


29 Section 2(7). In NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) 
the Supreme Court, in ae the constitutionality of the act, stated: “Although 
activities may be intrastate in character when separately considered, if they have 
such a close and substantial relation to interstate commerce that their control is 
essential or appropriate to protect that commerce from burdens or obstructions, 
Congress cannot be denied the power to exercise that control.” (p. 37) 

30 Roane-Anderson Co., 77 NLRB 953 (1948). 

3152 Stat. 1060, 29 U.S.C., Secs. 206-7 (1952). 

32 Wace & Hour Opinion Letrer, March 20, 1941. 


33 359 U.S. 290 (1959). In holding that the provisions of the FLSA were ap- 
plicable to a finance company, the Court quoted with approval the following state- 
ment from the House Conference Report concerning the 1949 amendment to the 
FLSA exempting certain retail or service establishments: “The amendment does 
not exempt banks, insurance companies, building and loan associations, credit 
companies, newspapers, telephone companies, gas and electric utility companies, 
telegraph companies, etc., because there is no concept of retail selling or servicing 
in those industries. Where it was intended that such businesses have an exemption 
one was specifically provided by the law . . . H. R. Conf. Rep., 95 Cong. Ree. 
14932 (1949).” (emphasis added). 
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indicated the exemption would not apply to “building and loan 
associations.” It thus appears that employees of savings associa- 
tions would fulfill the commerce requirements of the FLSA and, 
therefore, it is likely that their employers would meet the 
statutory commerce requirements of the NLRA. 

In addition, a number of board and court cases have held 
that banks were engaged in, or that their operations affected, 
commerce under the NLRA.™ 


Jurisdictional Standards 


Although the board has a broad statutory grant of juris- 
diction over labor disputes affecting commerce, it is not required 
to,** and does not assert this jurisdiction to its fullest extent. 
The board has established specific jurisdictional standards meas- 
ured by the dollar volume of various types of business in com- 
merce to determine whether or not the board will take juris- 
diction in any given case.*° 

No reported board or court case has been found involving 
a savings association which holds or indicates whether or not 
the board will assert jurisdiction over a savings association 
under these standards. In one un-reported case, however 
(Economy Savings and Loan Co., No. 8-RC-3516, September 


34 NLRB v. Bank of America, 130 F.2d 624 (9th Cir. 1942), cert. denied, 
$18 U.S. 791, rehearing denied, 318 U.S. 792 (1943) is a leading case in this area. 
The Bank of America, one of the 10 largest banks in America, transacted business 
at 493 branches in California and at one branch in London and had total re- 
sources of $1.5 billion. It had deposits in other states, transmitted funds from 
one state to another, had correspondence in many states and financed business 
operations of its customers within and without California. The Court held that 
the Bank of America operations did affect commerce, and that the following in- 
stances were examples in which the bank was engaged in commerce: mailing of 
notes, bills, coupons and drafts, a large percentage of which covered bill of lading 
shipments of commodities outside of California and telegraphic transfers of money 
outside of California. Accord, NLRB v. Northern Trust Co., 56 F. Supp. 335 (N.D. 
Ill. 1944), aff'd 148 F. 2d 24 (7th Cir. 1945); Connecticut Bank & Trust Co., 114 
NLRB 1293 (1955); Amalgamated Bank of New York, 92 NLRB 545 (1950); 
Northern Trust Co., 69 NLRB 652 (1946); American Nat'l Bank & Trust Co., 71 
NLRB 503 (1946); Bank of America, 71 NLRB 342 (1946); Chase Nat'l Bank, 
63 NLRB 656 (1945) (intermediate report); Bankers Trust Co., 56 NLRB 1071 
(1944); City Nat'l Bank & Trust Co., 50 NLRB 516 (1943). 

35 Section 14(c)(1). Prior to the 1959 amendment, the Supreme Court 
acknowledged the authority of the board to decline to assert jurisdiction in certain 
cases when the policies of the act would not be effectuated. Office Employees 
Internat’l Union v. NLRB, 353 U.S. 313 (1957); NLRB v. Denver Bldg. & Const. 
Trades Council, 341 U.S. 675 (1951). 


36 NLRB Release R-576 (October 2, 1958). 


tC 
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24, 1959) the board did assert jurisdiction over a savings asso- 
ciation under the “non-retail business” standard discussed 
below. The making of loans to out-of-state borrowers and the 
receipt of payments from such borrowers were stipulated by 
the parties and accepted by the board as a valid basis for 
asserting jurisdiction. 


The board has held that banks come under former jurisdic- 
tional standards applicable to “non-retail businesses”*’ and those 
applicable to “instrumentalities of commerce.”** It also has in- 
dicated that a bank comes under the standard applicable to 
“office buildings.” 

The “non-retail” standard seems to be the standard most 
likely to be applied to savings associations. Under this standard 
a savings association must perform services in commerce in 
which the “yearly outflow or inflow, direct or indirect” is of a 
value of $50,000 or more. “Direct outflow” means goods ship- 
ped or services furnished outside of the state; “indirect outflow” 
(which may be combined with direct outflow for purposes of 
meeting the standard) means sales within the state to users 
meeting any jurisdictional standard, except solely one of the 
indirect standards. The board has interpreted this indirect 
outflow test to cover both sales of goods or services.*° “Direct 
inflow” means goods or services furnished directly to the em- 
ployer from outside the state, and “indirect inflow” (which may 


37 Connecticut Bank & Trust Co., 114 NLRB 1293 (1955). The board stated: 
“The Employer is a Connecticut corporation engaged in general commercial bank- 
ing business. It has 21 branch banks in Connecticut with total deposits in excess of 
$300,000,000. The annual volume of checks sent by it to out-of-State banks for 
collection exceeds $15,000,000 in value. As it appears that the Employer has direct 
outflow in excess of $50,000 annually, we find that it is engaged in commerce within 
the meaning of the Act. Jonesboro Grain Drying Cooperative, 110 NLRB 481, 
483; American National Insurance Company, 111 NLRB 340.” (p. 1293, Note 1) 

38In Amalgamated Bank of New York, 92 NLRB 545 (1950), in which the 
instrumentality of commerce standard was applied, the employer was a New York 
banking corporation with total resources in excess of $30 million which made loans 
to borrowers outside of New York in excess of $750,000 and had deposits outside of 
New York in excess of $550,000. See Kramer, Bank Employee Relations, 6 Las.L.]. 
797 (1955); 16 NLRB Ann. Rep. 23 (1951); 15 NLRB Ann.Rep. 7 (1950). 
Ann. Rep. 7 (1950). 

39 Connecticut Bank & Trust Co., supra note 37. In Connecticut Bank & Trust 
Co., 37 LRRM 1110 (Conn. State Board of Labor Relations 1955) the Connecticut 
board refused to assert jurisdiction over a banking corporation on the ground that 
the national board would assert jurisdiction over this bank under its office 
building standard. 

40 Siemons Mailing Service 122 NLRB 138 (1958). 
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be combined with direct inflow) means the purchase of goods 
or services originating outside the state. 

It would seem that many, if not most, savings associations 
would meet this test, since all that would be required is an 
aggregate of $50,000 in transactions constituting either direct 
or indirect outflow, such as: 


(1) Loan disbursements to out-of-state customers or their 
out-of-state builders (direct); 

(2) Payment of commercial insurance premiums to out-of- 
state carriers (direct); 


(3) Deposits in out-of-state commercial banks (direct); 


(4) Deposits in commercial banks within the state which 
themselves have more than $50,000 in out-of-state check clear- 
ances or other out-of-state transactions (indirect); 


(5) Loan disbursements to builders who make in excess of 
$50,000 in purchases or sales outside the state (indirect). 


It cannot be stated with any degree of certainty whether par- 
ticipation by a savings association in the savings account insur- 
ance program of the Federal Savings and Loan Insurance Cor- 
poration, and the payment of premiums thereunder to that 
agency, would be taken into account by the labor board in 
applying its jurisdictional standards. 

A few savings associations may meet the “office building” 
standard. Jurisdiction will be asserted over office buildings if 
the gross yearly revenue is $100,000, $25,000 of which is derived 
from organizations which meet any of the jurisdictional yard- 
sticks except the indirect outflow and inflow tests for non-retail 
businesses. Thus a savings association would appear to fall 
within the office building standard if it owns an office building 
and leases at least a portion of this building to organizations as 
described above. 

A savings association might fall within the “instrumentality 
of commerce” standard since the board has held that one New 
York bank “partakes of the nature of an instrumentality of com- 
merce.’ Jurisdiction is asserted over an “instrumentality of 
commerce” if $50,000 in yearly revenue is derived from the 


41 Amalgamated Bank of New York, supra note 38, 
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interstate part of tthe enterprise or if $50,000 in yearly revenue 
is derived from services performed for employers meeting 
any of the jurisdictional yardsticks except the indirect tests for 
non-retail businesses. 


“No-Man’s Land” of Labor Jurisdiction Eliminated by 
1959 Amendments 


Until the recent enactment of the Labor-Management Re- 
porting and Disclosure Act of 1959, a combination of the board 
jurisdictional standards and Supreme Court decisions left a 
“no-man’s land” of labor jurisdiction. The Supreme Court held 
that since Congress granted jurisdiction to the board to hear all 
labor disputes affecting commerce, the state courts and state 
agencies could not render relief to such an aggrieved employer 
or employee even when the board declined to hear the case 
under its jurisdictional standards.” Thus, an employer whose 
activities affected commerce but who could not meet the board's 
jurisdictional standards and the employees of such an employer 
were without any remedy under the law—federal or state. 

Under the 1959 amendments the board may still decline to 
assert jurisdiction over a labor dispute “where, in the opinion 
of the board, the effect of such labor dispute on commerce is not 
sufficiently substantial to warrant the exercise of its jurisdic- 
tion,” so long as the board continues to assert jurisdiction over 
labor disputes covered by its jurisdictional standards prevailing 
on August 1, 1959.** However, state agencies and state courts 
may take jurisdiction over labor disputes which the board de- 
clines to entertain, thereby eliminating the no-man’s land. 

Thus, under present law, state labor boards and courts con- 
tinue to have jurisdiction over strictly intrastate labor disputes 
and in addition now have jurisdiction to handle the “essentially 


42 Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957). In this case the 
United Steelworkers of America was certified by the NLRB as the bargaining 
representative of the employer’s employees. Shortly thereafter the union filed an 
unfair labor practice charge with board, and the board declined to hear the case. 
Thereupon, the union filed the same charges with the Utah Labor Relations Board 
and relief was granted. The Supreme Court held that the state agency was without 
jurisdiction because Congress in enacting federal legislation over labor disputes 
affecting commerce intended to pre-empt the field. The court acknowledged that 
“to deny the State jurisdiction here will create a vast no-man’s-land, subject to 
regulation by no agency or court” (p. 11). 

43 Section 14(c)(1). 
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local” interstate disputes which the board will not handle. 


Advance Determination on Assertion of Jurisdiction 


The revised Board Rules and Regulations and the revised 
Statements of Procedures, each effective November 13, 1959, 
provide that declaratory orders and formal and informal ad- 
visory opinions may be obtained to determine whether the 
board will assert jurisdiction over a labor dispute.** When a 
party to a proceeding before a state court or state agency is in 
doubt as to whether the board would assert jurisdiction on the 
basis of its current jurisdictional standards the party may file a 
petition with the board for an advisory opinion to obtain a 
determination on this matter. If the state court or state agency 
is similarly in doubt it may also request an advisory opinion. 
In tthe petition are included matters relating to the general 
nature of the state proceeding and particularly the data on 
interstate commerce. On the basis of this petition, generally 
without permitting the parties to submit briefs, the board 
renders an advisory opinion that it would or would not assert 
jurisdiction over the case. 


The board states that “other avenues are available to persons 
seeking informal and, in most cases, speedy opinions on juris- 
dictional issues."**° The suggestion is made that by means of 
discussion with regional office personnel on an informal basis, 
information and advice can be obtained on jurisdictional mat- 
ters, although these informal advisory opinions are not binding 
upon the board or general counsel of the board, as its formal 
advisory opinions no doubt are. 


Declaratory judgments from the board on the jurisdictional 
question are available upon the request of the board general 
counsel, but not at the request of a party, when both an unfair 
labor practice case and a representation case relating to the 


44 Rules & Regs., 29 C.F.R., Secs. 102.98—102.110; Statements of Procedure, 

29 C.F.R., Secs. 101.389—101.43. The National Labor Relations Board issues two 

of administrative rulings: “State ements of Procedure,” 29 C.F.R., Secs. 101.1— 

43 (1959), and “Rules and Regulations,” 29 C.F.R., Secs. 102. ae 125 (1959). 

The current rulings, “Series 8,” were issued on November 4, 1959, effective Novem- 

ber 13, 1959, and reflect the amendments to the law made by the Labor-Management 
Reporting and Disclosure Act of 1959, 73 Stat. 519 (1959). 


45 Statements of Procedure, 29 C.F.R., Sec. 101.41. 
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same employer are on file in a regional office and the general 
counsel entertains doubt whether the board would assert juris- 
diction over the employer involved.“ The petition is handled 
by the board similarly to the way a petition for advisory opinion 
is handled, except that the parties have a right to file briefs.“ 
The board issues a declaratory order on the jurisdictional issue, 
but not on the merits of the disputes.“ 


State Law 
Since some savings associations may meet the jurisdictional 


standards of the board and others will be covered only by state 
law it is necessary to consider the variances in the labor laws 
of the various states. 

A few states have enacted labor legislation patterned after 
the national legislation, and some states have little or no legis- 
lation in the labor field other than laws relating to health, safety, 
hours and workmen’s compensation. Wisconsin is typical of the 
states which have enacted comprehensive labor relations legis- 
lation. Illinois is an example of an industrial state with no labor 
relations legislation pertinent to these questions of representa- 
tion. 

Under the Wisconsin Employment Peace Act* an employ- 
ment relations board is established which functions much like 
the National Labor Relations Board. Unfair labor practices 
on the part of both the employer and the employee are enumer- 
ated, with resort to the Wisconsin board or courts provided to 
obtain relief. Under the auspices of the Wisconsin board re- 
presentation elections are held to determine collective bargain- 
ing representatives when a question of representation exists. 
After a board election is held and certification issued, it is an 
unfair labor practice for the union to continue picketing for 
recognition and the injunction remedy is available. Twelve 
states have enacted labor relations acts similar in nature to the 
Wisconsin act.” The remaining states do not have labor laws 

46 Rules & Regs., 29 C.F.R., Sec. 102.105. 

47 Rules & Reg., 29 C.F.R., Sec. 102.110. 

48 Statements of Procedure, 29 C.F.R., Sec. 101.42(b). 

49 Wis. Stat. ANN., Secs. 111.01—.19. 

50 Colorado Labor Peace Act, Coto. Rev. Stats., Ch. 80, Secs. 80-5-1 to 80-5-22 


(1958); Connecticut State Labor Relations Act, Conn. Gen. Stats., Ch. 370, Secs. 
7388-7399 (1949); Hawaii Employment Relations Act, Rev. Laws or Hawau, Sec. 90- 


t*® 
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under which representation questions or unfair labor practices 
can be decided. 


REPRESENTATION OF EMPLOYEES BY LABOR 
ORGANIZATIONS UNDER FEDERAL LAW 


Under Section 7 of the amended National Labor Relations 
Act employees have the right to form, join, or assist labor or- 
ganizations, to bargain collectively through representatives of 
their own choosing. They also have the right to refrain from 
engaging in such activities. Any employer or a union which 
interferes with these rights commits an unfair labor practice and 
is subject to the sanctions of the law for such unfair practices.™ 
These rights to join unions, or refrain from so joining, and to 
bargain collectively with employers are given to all employees 
as defined in the act, and no statutory exception is made for 
office clerical or other employees in savings associations, with 
the exception of supervisors.” 


Section 9 of the act empowers the board to determine the 
unit which is appropriate for collective bargaining purposes 
and to conduct elections in order to determine the representa- 
tive or determine that employees do not want a bargaining 


1 to 90-19 (1955); Kansas State Labor Relations Act, Kan. Gen. Stats., Secs. 44-801 
to 44-815 (1949); Massachusetts State Labor Relations Law, Mass. Gen. Laws, 
Ch, 150A, Secs. 1-12; Michigan State Labor Relations Act, Micu. Comp, Laws, 
Secs. 423.1-423.25; Minnesota Labor Relations Act, Minn. Stats., Ch. 179, Secs. 
179.01-179.17; New York State Labor Relations Act, N. Y. Las. Rev. Act, Secs. 
700-716; Pennsylvania Labor Relations Act, Purpon Stats. ANN., Tit. 43, Secs. 
211.1 to 211.18; Rhode Island State Labor Relations Act, R. I. Gen. 
Laws, Ch. 1066, Secs. 1-20; Utah Labor Relations Act, Uran Cope ANN., Secs. 
34-1-1 to 34-1-16 (1953); Wisconsin Employment Peace Act, Wis. Strats., Secs. 
111.01-111.19. Puerto Rico also has a labor relations act: Puerto Rico Labor 
Relations Act, Sess. Laws, Act 180, L. 1945, Secs. 1-20. 


51 Section 8(a) contains employer unfair labor practices; Section 8(b) con- 
tains union unfair labor practices. The definition of “employer” in Section 2(2) 
excludes the United States, wholly owned government corporations, Federal Re- 
serve Banks, states or subdivision thereof, non-profit hospitals, and employers subject 
to the Railway Labor Act. 

52 Section 2(3) defines “employee” broadly to include “any employee” with the 
exception of supervisors, independent contract, agricultural laborers, domestic ser- 
vants, close family members and employees under the Railway Labor Act. As 
defined in Section 2(11) the term “supervisor” means “. . . any individual having 
authority, in the interest of the employer, to hire, transfer, suspend, lay off, recall, 
promote, discharge, assign, reward or discipline other employees, or responsibility 
to direct them, or to adjust their grievances, or effectively to recommend such action, 
if in connection with the foregoing the exercise of such authority is not of a merely 
routine or clerical nature, but requires the use of independent judgment.” 
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representative. However, there is no legal requirement that the 
board must be used to determine a bargaining representative. 
If a union makes a demand upon an employer that it represents 
a majority of employees and the employer is willing to give 
voluntary recognition the union becomes the exclusive bargain- 
ing agent for the employees. As a practical matter, however, 
board procedures are generally resorted to because the em- 
ployer wants more reliable proof of the union’s majority status. 
There are also certain benefits which flow from board certifica- 
tion of the results of an election. 


Filing of Petition 


The first step in initiating board procedures is to file a 
petition with the nearest regional office of the board requesting 
that a determination be made whether a majority of employees 
in a unit wants representation by a labor organization.” An 
individual or union seeking to represent employees or the em- 
ployer himself can file this petition.“ An employer may file 
a petition asking for an election only after he has been con- 
fronted with a demand for recognition.” However, this de- 
mand upon the employer need not be a formal demand. Activ- 
ity by a union which indicates that it seeks recognition is suffic- 
ient grounds to allow an employer to ask the board to hold an 
election and settle the matter. 


Time of Filing Petition 


The board has laid down a number of rules relating to when 
a petition must be filed in order to be timely. If a petition is 
not timely it will be dismissed and no election will be held. 


For example, the act states that no election can be directed 
in any bargaining unit within which a valid election has been 
held in the preceding 12-month period.” This rule, called the 


53 Statements of Procedure, 29 C.F.R., Sec. 101.17. A detailed and well docu- 
mented text authority on board procedures and processes is SiLveRBERG, How To 
Take A Case BEForE THE NATIONAL LaBor RELATIONS Boarp (1959). 

54 Section 9(c)(1)(A). 

55 Section 9(c)(1)(B). 

56 Section 9(c)(3). 
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“election bar” rule, is applicable even if unionization is defeated 
in the election. State-conducted or privately conducted elec- 
tions also are recognized by the board as creating a one-year 
bar to a board election.” However, an invalid state election 
is no bar. 


Similarly, a certification of a union as bargaining agent or 
a certification that no union has been elected acts as a bar to a 
representation election for one year.” The advantage to the 
employer of using board procedures is demonstrated here; 
whether or not a union is to represent employees, the employer 
is assured of at least one year of freedom from another board 
election. 


Also it is illegal for an outside union to strike to force an 
employer to recognize or bargain with a particular labor or- 
ganization if another labor organization has been certified 
under the act.” The 1959 amendments to the act provide 
another benefit of a board election in that picketing to force or 
require an employer to recognize or bargain with a union or to 
force employees to accept a union as their bargaining agent is 
made an unfair labor practice if a valid board election has been 
conducted within the preceding 12 months.” 


A valid collective-bargaining agreement will bar a represent- 
ation election for the duration of the contract up to two years. 
Under this “contract bar” rule a petition for an election can be 
filed only within the 90-day period ending 60 days prior to the 
contract expiration date, or after the contract expiration date if 
no new contract has been executed. 


In addition, the board will not proceed with an election if 


57 Internat’l Hotel Corp., 5 CCH Las. L. Rep., Para. 56,511 (1959) (Puerto 
Rico Labor Relations Board); Schoolway Trans. Co., 5 CCH Las. L. Rep., Para. 
yd (1959) (Wisconsin State Board); Interboro Chevrolet Co., 111 NLRB 783 

58 Detroit Mut. Ins. Co., 5 CCH Las L. Rep., Para. 56,372 (1959). 

59 Rockwell Valves, Inc., 115 NLRB 236 (1956). 

60 Section 8(b)(4)(C). 

61 Section 8(b)(7)(B), as added in 1959. 

62 The revised contract bar rules were issued by the board in Keystone Coat, 
Apron & Towel Supply Co., 121 NLRB 125 (1958); Hershey Chocolate Corp., 121 
NLRB 124 (1958); Deluxe Metal Furniture Co., 121 NLRB 185 (1958); Pacific 
Coast Ass’n of Pulp & Paper Mfrs., 121 NLRB 134 (1958). 
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an unfair labor practice is pending which involves the em- 
ployees who will participate in the election (unless the union 
agrees to waive its right to object to the election results because 
of the alleged unfair labor practices of the employer). 


Processing of Petition 


When a representation petition is received by the regional 
board it is turned over to a field examiner, who makes a pre- 
liminary investigation of the positions of the parties. This 
examiner conducts an investigation to ascertain (1) whether 
the employer's operations affect commerce, (2) whether the unit 
of employees is appropriate for collective bargaining, (3) 
whether a question of representation exists, (4) whether an 
election would effectuate the policies of the act and reflect the 
free choice of employees in the appropriate unit, and (5) 
whether a sufficient probability exists based upon the evidence 
of the petitioning labor union that the employees have an in- 
terest in having this union represent them.” The determination 
of appropriate unit and the showing of “interest” are commented 
on below. 


Appropriate Unit 


Since by statute an employer need only bargain with a re- 
presentative in an appropriate unit, and since an appropriate 
unit is necessary to determine which employees would vote in 
a representation election, it is essential to determine the approp- 
riate unit. In the petition form the petitioning union describes 
the unit it desires to represent or the petitioning employer 
describes the unit which he wants to participate in the election. 
A petition filed by a union to represent savings association em- 
ployees would probably request that the unit include all em- 
ployees employed at the association office and perhaps branch 
offices, excluding guards and supervisors as defined in the act. 
The savings association could seek to narrow or broaden the 
scope of the unit and seek to exclude certain employees as 
professional and certain other employees as confidential. 

The act states that an employer unit, a craft unit, a plant 


63 See Statements of Procedure, 29 C.F.R., Sec. 101.18. 
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unit or a subdivision thereof will be appropriate, so long as 
professionals are not included unless they vote separately for 
inclusion, and so long as guards“ and supervisors are ex- 
cluded.” Within these limitations the board has broad dis- 
cretion in delineating an appropriate unit. Most important 
is a finding that unit members have a mutual interest in wages, 
hours and working conditions.“ In determining these mutual 
interests, the board examines the job duties and skills involved, 
the history of collective bargaining, the extent of unionization 
and tthe desires of the employees. As an indication that broad 
units in a savings association are possible, in the unit of the 
East Alton, Illinois, State Bank both the janitor and the book- 
keeping department supervisor are included. 

Professional employees (who may not be in the same unit 
as other employees unless in a separate election a majority of 
the professionals vote to be included in this unit) are defined as 
those who engage in intellectual and varied work of such a 
character that their output cannot be standardized in relation 
to the amount of time spent.” This work must involve the con- 
sistent exercise of judgment and discretion. Most important, 
in order to be qualified as a professional, the work must require 
knowledge which is usually gained only from the completion of 
specialized intellectual courses, as distinguished from courses 
of general academic instruction.” The act does not outline any 
specific professional employments such as doctors or lawyers 
within the professional definition, but rather places emphasis 
upon the facts concerning each employee as applied to the 
statutory definition. In savings associations there may be em- 
ployees who meet the statutory requirements of a professional, 
and by examining the employment situation of each such em- 
ployee the professional status can be evaluated. 

In determining an appropriate collective bargaining unit the 
board will exclude “confidential” employees. A confidential 

64 Section 9(b)(3) defines a “guard” as a person who enforces against em- 
ployees and other persons rules “to protect property of the employer or to protect 
the safety of persons on the employer’s premises.” 

65 See Sections 2(3) and 9(b). 

86 Continental Baking Co., 99 NLRB 777 (1952). 


687 Sections 2(12) and 9(b)(1). See Leedom v. Kyne, 358 U.S. 184 (1958). 
68 See Sec, 2(12)(iv) and S. R. 105, 80th Cong., p. 19. 
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employee is one who in the regular course of his duties assists 
his employer in managerial functions involving labor relations.” 
Within the confidential category are employees who handle 
contract negotiations, employee grievances, employee overtime 
allowance, rate changes and earnings adjustments.” Secre- 
taries and stenographers who in their job duties acquire labor 
relations knowledge are more frequently than other employees 
excluded as confidential.” 


Employees who can be classified as managerial employees 
because they formulate management policies, yet are neither 
supervisory nor confidential, are not employees for the pur- 
poses of inclusion in a collective bargaining unit.” 


The geographical scope of an appropriate unit is important. 
This was shown in the Oregon bank campaign discussed before, 
where the United States National Bank was able to defeat 
unionization at an organized branch bank by claiming that if 
an election were held the board would find a state-wide unit as 
appropriate. Little authority on the appropriate bargaining 
unit exists in the savings association or banking business. In 
the area of insurance the board has occasionally found that a 
company-wide” or city-wide“ unit was appropriate, but a state- 
wide unit is favored.” 


Showing of Interest 
A petition filed by a labor organization must be accom- 


69 Dinkler-St. Charles Hotel, Inc., 124 NLRB 180 (1959); ACF Indus., Inc., 
115 NLRB 1106 (1956); B. F. Goodrich Co., 115 NLRB 722 (1956). In Dinkler- 
St. Charles Hotel, Inc., the parties sought to exclude from the unit as confidential 
employees accounting clerks, a payroll clerk, a_ statistical typist, an accounts- 
receivable clerk, a multilith operator and a secretary to the sales manager. The 
board denied the exclusion because the employees involved were confidential only 
to the extent of financial matters, not labor relations matters. 

70 Hoover Co., 55 NLRB 1821 (1944). 

71 See cases cited at 1 CCH Laps. L. Rep., Para. 2645.22-.30. 

72 St. Louis Independent Packing Co., 67 NLRB 543 (1956); Ford Motor Co., 
66 NLRB 1317 (1946). 

73 Home Beneficial Life Ins. Co., 98 NLRB 1053 (1952); Prudential Ins. Co., 
61 NLRB 1289 (1945). 

74 Western & So. Life Ins. Co., 57 NLRB 1439 (1944). 

75 Life Ins. Co. of Virginia, 123 NLRB 75 (1959); American Nat'l Ins. Co., 
69 NLRB 745 (1946); Western & So. Life Ins. Co., 65 NLRB 855 (1946); Metro- 
politan Life Ins. Co., 56 NLRB 1635 (1944). 
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panied with, or be followed within 48 hours by, evidence that 
30% of the employees within the proposed unit have designated 
the petitioning union as their bargaining agent. This showing 
of interest is generally made through the submission of an 
appropriate number of current authorization cards indicating 
that the signatory employees desire the union to represent them 
in collective bargaining. The showing-of-interest rule is not 
part of the act but is a determination by the board based upon 
past administrative experience that there is so little prospect 
of the petitioning union winning an election without a 30% 
showing of interest that the cost of an election is not warranted 
and no purpose is served under the act.” The board does not 
permit an employer to attack the adequacy of the showing of 
interest unless it can be shown that the cards were obtained 
fraudulently. The board generally does not attempt to deter- 
mine the authenticity of the employees’ signatures, and the 
employer is not even permitted to examine the cards submitted. 
No showing of interest is required in the case of a petition filed 
by an employer. 


Consent Elections 


If the field examiner determines from his investigation that 
an election is appropriate he will attempt to persuade the 
parties to agree informally to a consent election. There are two 
kinds of consent elections: (1) the consent election followed 
by the regional director's certification, which is the fastest pro- 
cedure, and (2) the consent election followed by board certifi- 
cation in Washington.” 


A consent election can be held when the parties agree on 
the appropriate unit, the union or unions which will appear on 
the ballot and the payroll period which determines eligibility of 
employees to vote. If agreement on these matters cannot be 
reached, resort must be had to formal proceedings. The consent 
election followed by the regional director's certification is less 
time-consuming than the consent election followed by board 


76 J. I. Case Co., 95 NLRB 1498, enforced, 201 F2d 597 (9th Cir. 1953). 


77 See Statements of Procedure, 29 C.F.R., Sec. 101.19 for a discussion of 
consent elections. 
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certification in Washington. In the former instance the final 
determination on all questions relating to the conduct of the 
election, such as validity of ballots, eligibility to vote and the 
validity of challenges and objections, is made by the regional 
director; in the latter instance formal proceedings are available 
concerning disputed matters after the agreed-upon election 
in the same manner as in other formal proceedings. The region- 
al director's certification following the election has the same 
force and effect as a board certification.” 


Formal Proceedings 


If informal proceedings do not resolve the representation 
question, the regional office institutes formal proceedings com- 
menced by serving a notice of hearing upon all interested 
parties.” A formal hearing, presided over by a hearing officer, 
is held to bring out all facts and the positions of the parties so 
that the board in Washington can determine whether a question 
of representation affecting commerce exists and whether an 
election should be ordered. The hearing officer forwards his 


report to the board in Washington on the issues involved and the 
evidence adduced, but he can make no recommendations in 
regard to the resolution of the dispute. 


Delegation to Regional Director Under 1959 Amendments 


Under the 1959 amendments to the amended act, the 
Washington board can delegate to its regional directors the 
power to determine appropriate collective bargaining units, to 
determine whether a question of representation exists, to pro- 
vide for hearings, to direct elections and to certify the results.” 
Any interested party has a right to request appeal from the 
board in Washington, but no party has a right to obtain appeal. 
If appeal is granted it will not stay the action of the regional 
director unless the board specifically so directs. To date, auth- 
ority has not been delegated to regional directors in ordinary 

78 Statements of Procedure, 29 C.F.R., 101.19(a)(6). 

79 See Rules & Regs., 29 C.F.R., Secs 102.63-.69 and Statements of Procedure, 
29 C.F.R., Secs. 101.20-.21 for the board regulations on formal proceedings from 


hearing to election. 
80 Section 3(b). 
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representation matters, but it appears that within a short time 
such delegation will be made. In the revised Rules and Regula- 
tions and Statements of Procedure, effective November 13, 
1959, the board has delegated its authority in the representation 
case that arises in conjunction with a new provision of the law 
limiting certain types of picketing.’ 


Proceedings Before Board 


If under the new law the board delegates to its fullest extent, 
no phase of representation proceedings will be considered by the 
board in Washington except for those specially granted appeal. 
Until such delegation takes place, or if less than total delegation 
takes place, the regional director at the close of the hearing for- 
wards the record to the board in Washington. Briefs are sub- 
mitted to Washington, but usually not reply briefs, and motions 
and answers to motions are submitted.* Rarely is oral argu- 
ment allowed, and then only on a question of national import- 
ance or a question which will establish precedents. 


The decision of the national board takes one of two forms: 
The board may either dismiss the petition or direct an election. 
If the petition is dismissed the matter is closed, and no judicial 
appeal is available. If an election is directed the board delin- 
eates the appropriate unit and decides which choices shall be 
listed on the ballot. The board also sets forth which employees 
are eligible to vote. Generally, employees in the unit who were 
employed in the payroll period immediately preceding the date 
of the direction of election or were home ill or on vacation or 
temporarily laid off during that payroll period are eligible to 
vote. Employees in military service who appear in person may 
vote. 


Under the 1959 amendment to the act, economic strikers 
whose jobs have been filled by the hiring of permanent replace- 
ments are eligible to vote in an election held within 12 months 
after the strike commenced if such vote would be consistent 


81 Statements of Procedure, 29 C.F.R., Secs. 101.22-.25; Rules & Regs., 29 
C.F.R., Secs. 102.73-.82. 


82 Rules & Regs., 29 C.F.R., Sec. 102.65(a). 
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with the purposes of the act.** Formerly such strikers were not 
entitled to vote.*“* The statutory goal is to allow all employees 
genuinely concerned to vote in an election. 

Employees are ineligible to vote who since the payroll period 
have quit or have been discharged for cause and not rehired or 
reinstated. The board generally directs that the election be 
held as soon as possible and no later than 30 days from the date 
of direction. 


Election 


The election is conducted by officials of the regional office; 
a consent election and directed election are conducted in the 
same way. The election is usually held on the employer's 
premises at a time when all eligible employees will have an 
opportunity to vote. 

On the election day the employee marks his ballot secretly 
in a closed booth and deposits his vote in a ballot box.’ Author- 
ized observers of either party or the board agents may challenge 
a vote, but the challenge must be made before the ballot is 
placed in the ballot box, preferably before the voter receives his 
ballot. Challenges will be made if the employee is not on the 
appropriate payroll list supplied by the employer in advance of 
the election, or if either party contends that a voter is not an 
appropriate unit member because he is a supervisor, guard or 
confidential employee. 

All ballots except those which have been challenged are 
tallied immediately following the election with the result deter- 
mined by a majority of the valid ballots cast. A tally of results 
is given to the parties. If no objections to the conduct of the 
election are filed, if the challenged ballots are insufficient to 
affect the outcome of the election and if one choice on the 
ballot received a majority of the valid votes cast the regional 
director issues an appropriate certificate.“° A “Certificate of 
Results of Election” is issued when no collective bargaining re- 
"88 Section 9(c)(3) as amended in 1959 by Labor-Management Reporting & 
Disclosure Act of 1959, Sec. 703. 

84 Section 9(c)(3) prior to 1959 amendments. 


85 Election procedures are outlined in Rules & Regs., 29 C.F.R., Sec. 102.69. 
86 Rules & Regs., 29 C.F.R., Sec. 102.69 (b). 
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presentative has been chosen. A “Certificate of Representation” 
is issued when a collective bargaining representative has 
been chosen, certifying said representative. A union 
certification identifies the union’s status as exclusive bar- 
gaining representative with certainty and finality for a reason- 
able period of time, customarily for one year after date of certi- 
fication and indefinitely thereafter until such status is shown 
to have ceased. 


Challenges 


If the number of challenged ballots is sufficient to affect the 
results of the election each challenge is investigated by a board 
agent. A report is submitted to the board in Washington con- 
taining a specific recommendation by the regional director. 
Any party may file in Washington exception to the regional 
director's report. A party making exception may not raise new 
matters and may only refer to specific substantial evidence to 
controvert the conclusion of the regional director.” Upon 
receipt of the record and exceptions thereto, the board either 
decides the matter on the record or orders a hearing if the ex- 
ceptions raise substantial and material issues. If a hearing is 
ordered it is conducted by an agent from Washington or a 
regional agent in the same manner as the original hearing on 
objections or challenges was heard. In ruling on challenged 
ballots the board passes only on enough ballots to decide the 
election. 


Objections 


Within five days after the tally of ballots is furnished any 
party may file with the regional director objections to the 
conduct of an election containing a short statement of the 
reasons for the objections.” The board will not hear objections 
dealing with the appropriateness of the unit or eligibility of 
voters because those matters must be raised as challenges. Ob- 

87 Brooks v. NLRB, 348 U.S. 96 (1954). 

88 See Rules & Regs., 29 C.F.R., Sec. 102.69(c), for procedures on challenges. 


89 Adler Metal Prod. Corp., 114 NLRB 170 (1955). 
90 Rules & Regs., 29 C.F.R., Sec. 102.69(a). 
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jections are investigated by a board agent upon evidence fur- 
nished to support such objections. The regional director reports 
the finding of the investigation to Washington, and exceptions 
to this report may be taken. In ruling on objections to the con- 
duct of the election the board may overrule the objection and 
order the appropriate certification, or it may uphold the ob- 
jection and set aside the election. If the election is set aside a 
re-run election is ordered to be conducted. 


Run-Off Elections 


When none of the choices on the ballot receives a majority 
of the votes cast and the ballot contains more than two choices 
a run-off election is conducted, retaining the two choices receiv- 
ing the largest number of votes.”’ In case of a tie vote no union 
is certified and a certificate of results is issued.” 


Judicial Review of Representation Proceedings 


Determinations made by the board in representation pro- 
ceedings are not subject to direct judicial review because such 
action does not have the requisite finality under the act to be 
reviewable.” Review may be had as an incident to the review 
of an unfair labor practice case because in such case a board 
order is final.” 

For example, if the board makes a determination upon an 
appropriate unit or some other matter adversely to an em- 
ployer the employer may refuse to bargain with the certified 
union, thereby committing an ostensible unfair practice. The 
adverse board decision in the refusal-to-bargain case is appealed 
to a court of appeals, and upon review the court, in determining 
whether the employer improperly refused to bargain, will open 
up the matter of the appropriate unit in the representation case. 

Another type of court review of board decisions is made 
available by the Supreme Court in the recent decision of 
Leedom v. Kyne.” This case arose when the board, in deter- 


91 Rules & Regs., 29 C.F.R., Sec. 102.70(a), (c). 

92 Rules & Regs., 29 C.F.R., Sec. 102.70(d). 

93 See Section 10(f) and AFL v. NLRB, 308 U.S. 401 (1940). 
94 See Section 10(c). 

95 858 U.S. 184 (1958). 
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mining an appropriate unit for a representation election, in- 
cluded professional employees in a unit with nonprofessional 
employees, refusing to follow the statutory requirement that 
“the Board shall not (1) decide that any unit is appropriate” 
including both professional and nonprofessional employees “un- 
less a majority of such professional employees vote for inclusion 
in such unit.’ Since no direct review was available, the 
petitioning union brought an action in the United States dis- 
trict court alleging that the board exceeded its statutory power 
and prayed that the board action be set aside. The district court 
held for the plaintiff and set aside the board’s determination 
of the unit, the board election and its certification; the court of 
appeals affirméd.”” The Supreme Court, in affirming the lower 
courts, held that the law, apart from the review provisions of 
the act, will afford a remedy for an injury caused when the 
board exceeds its delegated statutory powers. The Court stated 
that, since Congress gave the professional employees a right to 
have a separate election, Congress did not intend the judicial 
review provisions of its own statute to deprive employees of 
this right. This procedure, approved by the Supreme Court, 
which in effect permits a review of board representation pro- 
ceedings, may be applicable in other situations in which a party 
alleges the board exceeded its statutory power. In stating its 
rule, the Supreme Court used broad language: 


“Where, as here, Congress has given a ‘right’ to the protessional employ- 
ees it must be held that it intended that right to be enforced and ‘the 
courts . . . encounter no difficulty in fulfilling its purpose’.”®* 


The dissenting opinion of Justice Brennan, in which Justice 
Frankfurter joined, indicates some possibilities of future court 
review of representation proceedings: 


“The Court today opens a gaping hole in this congressional wall against 
direct resort to the courts. The Court holds that a party alleging that 
the Board was guilty of ‘unlawful action’ in making an investigation and 
certification of representatives need not await judicial review until the 


96 Section 9(b)(1). 
97 249 F, 2d 490 (D.C. Cir. 1957). 
9879 S. Ct. at 185. 
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situation specified in Section 9 (d) arises, but has a case immediately 
cognizable by a District Court under the ‘original jurisdiction’ granted 
by 28 U.S.C. Section 1337, 28 U.S.C.A. Section 1337 of ‘any civil action 
or proceeding arising under any Act of Congress regulating commerce’.”®® 


Since the Kyne case several United States district courts 
have held that they were without jurisdiction to review repre- 
sentation proceedings because judicial review was available 
under the act. Thus a district court would not review a board 
appropriate-unit determination when review was available to 
the court in a later unfair labor practice case; would not 
overrule a board decision to invalidate an election because the 
ballot box contained challenged ballots which the board agent 
opened since this matter was within the board’s discretion,’” 
would not review the showing of interest of employees because 
such rule is an administrative requirement not subject to litiga- 
tion;*°? and would not review a board determination that cer- 
tain persons were not supervisors under the act and thus could 
vote in a representation election because the board action in- 
volves an area in which the board may exercise its administrative 
discretion and because a mere allegation that the board acted 
unlawfully will not confer jurisdiction upon a district court." 


EMPLOYER CONDUCT PRIOR TO ELECTION 
UNDER NLRA 


Generally an employer is free to oppose a union organiza- 
tional campaign through communications to his employees. He 
is also free to express a preference for one union over another 
in his communications, if he so desires. There are limitations, 
however. 

An election will be upset by the board if the employer's 
expressions contain any threat of reprisal or force or any promise 
of special benefit.* For the same reason the actual granting 
of a special benefit, such as a wage increase, or the carrying out 

9979 S. Ct. at 187 (dissenting opinion). 

100 Lily-Tulip Cup Corp. v. Leedom, 88 CCH Las. Cas., Para. 65,749 (D. 
D. C. 1959). 

101 Textile Workers v. Leedom, 38 CCH Lan. Cas., Para. 65,750 (D. D. C. 1959). 

102 Marcie v. Madden, 37 CCH Las. Cas., Para. 65,557 (N.D. Ill. 1959). 


103 Connecticut Light & Power Co. v. Leedom, 174 F. Supp. 171 (D. D. C. 1959). 
104 Section 8(c). 
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of a reprisal, such as discharge of a union sympathizer, may 
constitute grounds for setting aside and directing a new elec- 
tion." This is not to say that wage or benefit improvements 
cannot be granted during an organizing campaign, but there 
must be a valid independent reason justifying the action aside 
from the possible inference of discouraging unionization. Sim- 
ilarly, any discharge of a union sympathizer must be justified 
as being for reasons other than union activity. 

In addition, an employer may not interrogate his employees 
concerning union affiliation (except for the sole purpose of 
verifying a union claim of majority status) or union activities 
and may not spy upon or engage in surveillance of union 
activities. This activity, of course, goes far beyond the realm 
of mere communication or persuasion. 


Promises, threats, reprisals, interrogation and _ surveil- 
lance not only serve as grounds for setting aside an election 
but also constitute unfair labor practices for which remedial 
orders will be issued by the board. There are other types of 
conduct which the board has utilized to upset otherwise valid 
elections, which involve no violation of the unfair labor practice 
provisions of the law. Examples of such conduct are the so- 
called “24-hour rule,” talks to employees in private offices or in 
their homes, and false statements on the eve of an election. 


Under the “24-hour rule,” the board has held that a speech 
to employees during time which is paid for may not be given 
within the last 24 hours preceding the commencement of the 
election. A speech may be made during this last 24-hour period 
only if attendance of employees is voluntary and does not take 
place during time that is paid for.*° A speech made within 
the 24-hour ban will upset the election even if no promises or 
threats are made. Written communications may be made within 
the last 24 hours. 

Although union representatives are free to visit employees 

105 See e.g. NLRB v. Pyne Molding Corp., 226 F. 2d 818 (2d Cir. 1955); 
NLRB v. Wagner Iron Works, 220 F. 2d 126 (7th Cir. 1955); NLRB v. West 
Coast Casket Co., 205 F. 2d 902 (9th Cir. 1953); Motorola, Inc. v. NLRB, 199 F. 
2d 82 (9th Cir. 1952); NLRB v. Caroline Mills, Inc., 158 F. 2d 794 (5th Cir. 


1946); Pinkerton Folding Box Co., 121 NLRB 174 (1958); Tampa Crown Dis- 
tributors, Inc., 121 NLRB 9 (1958). 


106 Peerless Plywood Co., 107 NLRB 427 (1953). 
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at their homes, employer representatives may not do so in con- 
nection with an election campaign.'” The board holds that the 
act of an employer representative visiting an employee's home 
during such a campaign is inherently intimidating in its effect. 
Similarly the board has ruled that calling employees into a 
private office of the company or an isolated area of the em- 
ployer’s premises intimidates, and therefore destroys the labora- 
tory atmosphere desired for board elections. 

Ordinarily the board will not police the truth or falsity of 
statements contained in campaign literature. It has ruled, 
however, that seriously false or misleading statements made on 
the eve of an election, which are within the peculiar knowledge 
of the party making the statement and which the opposing party 
does not have an opportunity to answer, may be grounds for 
ordering a new election. 

The board has placed time limits on the period which it will 
examine for improper conduct in determining whether a fair 
election has been held. The board's rule is that it will not con- 
sider any conduct which preceded the date that the board 
directed the election or the date that the parties consented to the 
holding of the election.” As a practical matter, this means that 
any employer who desires to campaign against the union 
through private conversations with his employees or through 
visits to their homes should carry out this phase of his campaign 
prior to the date of direction of or consent to the election. 
Since such conduct (absent promises or threats) does not con- 
stitute an unfair labor practice, no wrong is committed in the 
board's eyes if done prior to the cut-off date. 


Union Picketing Prior to Election 


Similar to the ban upon employers, a union may not engage 
in interference, restraint or coercion of employees in the exer- 
cise of their rights under the act.” However, unions, unlike 
employers, are free to make promises of benefits to employees. 
"107 F, N. Calderwood, Inc., 124 NLRB 164 (1959); Peoria Plastic Co., 117 
NLRB 545 (1957); Mrs. Baird’s Bakeries, Inc., 114 NLRB 444 (1955). 


108 Joanna Western Mills Co., 119 NLRB 1789 (1958); F. W. Woolworth Co., 
109 NLRB 1446 (1954). 


109 Section 8(b)(1). 
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One union tactic, that of picketing, plays an important part in 
union organizational efforts today. Picketing with violence or 
mass picketing is clearly objectionable and is prohibited." 


Peaceful picketing in an organization situation presents 
complex legal problems. “Stranger picketing” or “minority 
picketing” occurs where the union which pickets an employer 
represents no employees or less than a majority of employees 
of the picketed employer. Such picketing may be either “recog- 
nition picketing” or “organizational picketing.” Recognition 
picketing occurs where a union seeks to represent employees 
and implements that purpose by setting up a picket line with 
an immediate aim to force recognition of the picketing union 
from the employer. Organizational picketing occurs where a 
union also seeking to represent employees pickets with a pur- 
ported immediate aim of informing employees of the union’s 
desire to represent them. The former is directed at the em- 
ployer, the latter at employees. From a practical standpoint 
there is little distinction between the two types of picket lines 
in that rarely is a pure case of organizational picketing found 
and the coercive effects are substantially similar.™ 


The status of the law prior to the 1959 amendments finds 
the courts of appeal divided on the question of whether recogni- 
tion and organizational picketing are a violation of Section 8(b) 
(1) as an illegal restraint or coercion of employees in the exer- 
cise of their rights to organize or refrain from such organiza- 
tion."? The board position attempted to bar completely recog- 
nition and organizational picketing on the ground that such 
picketing is (1) an effort to coerce the employees into joining 
the union when the purpose of the law is to permit this right 
to be exercised without interference, and (2) an effort to coerce 
the employer into giving full recognition to a union represent- 
ing only a minority, which would be improper under the law."* 


110 See cases cited at 2 CCH Las. L. Rep., Para. 3850.50-.57. 
aan Petro, Free Speech & Organizational Picketing in 1952, 4 Las. L.J. 

8 (1 

112 Teamsters Union v. NLRB, 36 CCH Las. Cas., Para. 65,030 (D.C. Cir. 
1958); NLRB v. United Rubber Workers, 37 CCH Las. Cas., Para. 65,627 (4th Cir. 
1959); Teamsters Union v. NLRB, 1959 DLR 234:f-1 (2d Cir. November 27, 1959). 

113 Teamsters Union (Curtis Bros. Inc.), 119 NLRB 232 (1957); O'Sullivan 
Rubber Co., 121 NLRB 185 (1958). 
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The question presently is pending resolution in the Supreme 
Court." 


Recognition and Organizational Picketing Under 1959 Act 


The 1959 amendments to the act attempt to regulate to a 
certain extent recognition and organizational picketing of em- 
ployers covered by the board's jurisdictional standards by 
making some such picketing an unfair labor practice which will 
be enjoined by the board. Section 8(b) (7) provides that an 
unfair labor practice occurs when a union pickets or threatens 
to picket for organizational or recognition purposes where: 


(1) the employer has already recognized another union and a 
question of representation cannot properly be raised, or 


(2) a valid election has been held within the preceding 12 
months, or 

(3) “where such picketing has been conducted without a petition 
under 9(c) being filed within a reasonable period of time not to 
exceed 30 days from the commencement of such picketing . . .”!* 


When recognition or organizational picketing occurs and 
the employer files an 8(b) (7) charge, the board promptly will 
investigate the charge, and if the board finds the charge is well- 
founded the board must with a minor exception seek an injunc- 
tion to stop the picketing.“ The employer does not have the 
right under the statute to seek the injunction, but if the charge 
filed by the employer has merit, the board must seek the injunc- 
tion. After the employer has filed an 8(b) (7) charge either 
the employer or the union may file a representation petition for 
a prompt election to decide the question of representation. 

An evaluation of the right to an injunction and the election 
to decide the question of representation is found elsewhere.’ 
This new type of high-speed representation election is held 
without requiring the 30% showing of interest and without 
hearings. 


114 359 U.S. 965 (cert. granted 1959). 

115 Section 8(b)(7)(C). 

116 Section 10(1). 

117 See Rains, What the New Labor Law Means to Management, 10 CCH Las. 
L.J. 753 (1959). See also article by Owen Fairweather to be published as part 
of symposium on 1959 enactments in Nw. U. L. Rev. 
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Delegation has already been made under the new board 
rules to the regional directors to handle elections in an 8(b) (7) 
situation.""* Judicial interpretation of this provision of the new 
law will be required before it is finally determined to what ex- 
tent recognition and organizational picketing are curtailed, but 
it is clear injunctions are now available to stop recognition and 
organizational picketing. This is one of the most significant 
features of the 1959 act. The Supreme Court decision in the 
case now pending will shed further light on this use of injunction 
to stop picketing for representation rights. 


Injunctions Against Picketing 


An employer may desire to go into court and seek an injunc- 
tion against picketing at his premises rather than to file an 8(b) 
(7) unfair labor practice with the board, which would require 
the board to seek an injunction if the charge is well-founded or 
to engage in a test of economic strength with the picketing labor 
organization. However, the law places many limitations on the 
right of courts to enjoin picketing at the behest of private 
litigants. Generally, the law is that picketing accompanied 
by violence and mass picketing can be enjoined in federal and 
state courts, whereas peaceful recognition and organizational 
picketing can be enjoined neither in federal nor state courts, 
with the exception that a state court may enjoin picketing in an 
intrastate or essentially local interstate labor dispute, over which 
the board has not asserted jurisdiction where the picketing is 
against the public policy of the state. 


Federal Court. The right of private litigants to obtain in- 
junctions against labor disputes in federal courts is curtailed 
greatly by the Norris-LaGuardia Act.’” In order to determine 
whether this federal anti-injunction act is applicable, it first 
must be determined if the activity sought to be enjoined is a 
“labor dispute.” Labor dispute is defined to include any con- 
troversy concerning terms or conditions of employment or the 
representation of employees, regardless of whether the dis- 


118 Rules & Regs., 29 C.F.R., Sec. 102.80. 
119 47 Stat. 90, 29 U.S.C., Sec. 101 (1952). 
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putants are in an immediate employer-employee relationship.**” 
Thus, under this broad definition most labor relations activities 
an employer desires to have enjoined are labor disputes. The 
Norris-LaGuardia Act then states that no United States court 
shall enjoin a labor dispute unless a hearing in open court 
shows that unlawful acts are threatened, will be committed and 
will continue unless enjoined; that irreparable injury will follow 
without an injunction; that this irreparable injury will do more 
damage to the party seeking the injunction than is done by 
restraining the other parties; that the complainant has no 
adequate remedy at law; and, finally, that the public officers 
charged with the duty of protecting the employer's property 
are unwilling or unable to provide adequate protection. 


In addition to these stringent requirements, Norris-LaGuar- 
dia sets out a list of activities which cannot be enjoined even if 
the foregoing serious and permanent injuries will be inflicted. 
The acts which are not enjoinable in any instance are strikes, 
acquisition or retention of union membership, payment of strike 
benefits, lawful aid to a person engaged in a labor dispute in a 
court suit, picketing except with violence, peaceable assembly 
to promote interest in a labor dispute, and advising, urging or 
inducing any of the above acts except with violence.” Thus, 
under Norris-LaGuardia peaceful picketing is virtually unen- 
joinable in the federal courts. 


State Courts. Three distinct sources of law limit the right to 
obtain an injunction against picketing in state courts: (1) state 
anti-injunction legislation; (2) the constitutional protection of 
picketing as freedom of speech; and (3) the pre-emption doc- 
trine applied by the federal courts to labor relations matters. 


Approximately one-half the states, including the industrial 
states of Illinois, Indiana, Massachusetts, New York and Penn- 
sylvania, have enacted anti-injunction legislation patterned 
after the Clayton or Norris-LaGuardia acts." For example, the 


120 Norris-LaGuardia Act, Sec. 13(c). 

121 Norris-LaGuardia Act, Sec. 7. 

122 Norris-LaGuardia Act, Sec. 4. 

123 State anti-injunction acts are collected in 4 & 4A CCH Las. L. Rep., 
Para. 42,500. 
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Illinois statute provides that no injunction shall be granted by 
any Illinois court restraining any person from striking or per- 
suading others to strike, or from peaceably and without threats 
being on a public street for the purpose of communicating in- 
formation, or from peaceably and without threats persuading 
others to work or abstain from working.’ In interpreting this 
act the Illinois courts have held that picketing with violence, 
coercion, threat or intimidation may be enjoined.” Generally, 
an Illinois court will not enjoin peaceful picketing, but an ex- 
ception exists. If peaceful picketing has an unlawful purpose, 
is illegal, or is contrary to the public policy of the state, an 
Illinois court will issue an injunction.’”° 


Similarly, a number of other states have enjoined peaceful 
picketing for recognition purposes because such picketing vio- 
lated a state public policy: Kentucky, Maine, Michigan, Mis- 
souri, New Jersey, New York, Ohio, Oregon, Pennsylvania, 
Washington and Wisconsin have upheld injunctions against 
recognition and/or organizational picketing.’ 


However, certain limits are placed upon the right of a state 
court to enjoin peaceful picketing because of the constitutional 
guarantee of freedom of speech. In the 1940 case of Thornhill 
v. Alabama’ the United States Supreme Court seemed to say 
all peaceful picketing was entitled to constitutional protection 
and, thus, a state was powerless to enjoin peaceful picketing. 


124 Tpr. Rev. Strats., Ch. 48, Sec. 2(a) (1959). 

125 Lawrence Ave. Bldg. Corp. v. Van Heck, 377 Ill. 37, 85 NE 2d 373 (1941); 
Naprawa v. Chicago Flat Janitors’ Union, 315 Ill. App. 328, 43 NE 2d 198 (1942). 

126 Eckhardt v. Truck Drivers Local 705, No. 55C-16466, Circ. Ct. Cook Co., 
Judge Dempsey (Ill. 1959); Bitzer Motor Co. v. Local 604 Teamsters Union, 349 
Ill. App. 283, 110 NE 2d 674 (1953). 

127 See e.g., Blue Boar Cafeteria Co. v. Hotel & Restaurant Employees & Bar- 
tenders Union, 254 SW 2d 335 (Ky. Ct. of Appeals 1952); Pappas v. Stacey, 116 
A 2d 497 (Me. Sup. Ct. 1955), app. dismissed 350 U.S. 870; Postma v. Teamsters 
Union, 334 Mich. 347, 54 NW 2d 681 (1952) cert. den. 345 U.S. 922 (1953); 
Kincaid-Webber Motor Co. v. Quin, 241 SW 2d 886 (Mo. Sup. Ct. 1951); Ham- 
mer v. Local 211, United Textile Workers, 34 N.J. Super 34, 111 A 2d 308 (1954); 
Goodwins, Inc. v. Hagedorn, 303 N.Y. 300, 101 NE 2d 697, reh. denied 102 NE 
2d 833 (1951); Chucales v. Royalty, 164 Ohio St. 214, 129 NE 2d 823 (1955); 
Gilbertson v. Culinary Alliance & Bartenders Union, 282 P. 2d 632 (Ore. Sup. Ct. 
1955); Sanson House Enterprises v. Waiters Union, 382 Pa. 476, 115 A 2d 746 
(1955); Audubon Homes Inc. v. Spokane Bldg. & Const. Trades Council, 298 P 
2d 1112 (Wash. Sup. Ct. 1956); Local 695, Teamsters Union v. Vogt, Inc., 354 
U.S. 284 (Wis. 1957). 

128 310 U.S. 88 (1940). 





——  —— 


UNIONIZATION OF FINANCIAL INSTITUTIONS 305 


Since 1940 a number of Supreme Court cases, although not over- 
ruling Thornhill, have undercut much of the free-speech con- 
stitutional protection of picketing. 


Thus, in Building Service Employees Local 262 v. Gazzam,'” 
a Washington state court enjoined peaceful recognition picket- 
ing as a violation of state policy as stated in its “little Norris- 
LaGuardia Act.” The Supreme Court held that the Washington 
court injunction was not an unconstitutional denial of free 
speech because coercion, not speech, was being enjoined. In 
Teamsters Union v. Vogt, Inc.’ the Court upheld a Wisconsin 
state court injunction of peaceful organizational picketing 
because such picketing violated Wisconsin statutes. However, 
neither state courts nor state legislatures may enact blanket 
prohibitions against organizational or recognition picketing, 
and neither may prohibit such picketing merely because no 
dispute exists between the employer and employee.™ Thus, 
the status of the law today seems to be that, to the extent picket- 
ing is a means of communication only, it is entitled to constitu- 
tional protection, but, insofar as picketing is a means to exert 
influence through pressure, it is not entitled to unconditional 
constitutional protection. 


Although the free-speech doctrine no longer unconditionally 
bans state regulation in the recognition and organizational pick- 
eting area, the state courts are not left with authority to regulate 
all such picketing. A new constitutional barrier to state con- 
trol has arisen, that of federal pre-emption. Since the NLR Act, 
prior to the 1959 amendments, regulated union coercion in a 
detailed fashion, and in 1959 specifically regulates recognition 
and organizational picketing in the new section 8(b) (7), under 
the pre-emption doctrine a picketing situation subject to federal 
control may not be enjoined in state courts. In Garner v. 
Teamsters,’ the Supreme Court held that recognition picket- 


129 389 U.S. 532 (1950). 

130 854 U.S. 284 (1957). See also the following cases which have undercut 
Thornhill: Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949); Hughes 
v. Superior Court, 339 U.S. 460 (1950); Teamsters Union v. Hanke, 339 U.S. 470 
(1950). 

131 AFL vy. Swing, 312 U.S. 321 (1941); Thornhill v. Alabama, 310 U.S. 88 
(1940). 

132 846 U.S. 485 (1953). 
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ing could not be enjoined by a Pennsylvania state court, even 
though such activity violated state public policy, because the 
conduct fell within the jurisdiction of the board to prevent 
unfair practices and, thus, state remedies were precluded. 


Under the 1959 amendments state jurisdiction to enjoin 
organizational and recognition picketing is broadened to some 
degree. As discussed previously, the 1959 law eliminates the 
no-man’s land of labor jurisdiction so that today a state injunc- 
tion is precluded only if the dispute falls under the act and also 
if the board asserts jurisdiction over the dispute. Thus in 
intrastate and in some interstate disputes an emplover may go 
into a state court and enjoin peaceful recognition and organiza- 
tional picketing where such picketing violates the public policy 
of the state, whether statutory or as declared by the courts. 
In summary, although free speech no longer bans a state from 
enjoining recognition and organizational picketing, federal pre- 
emption limits the jurisdiction of the states in this area to cases 
where the employer involved is not engaged in activities affect- 
ing commerce or whose activities affecting commerce are not 
of sufficient magnitude to come under any of the board’s juris- 
dictional standards. 


CONCLUSION 


As has been noted in the foregoing discussion, unionization 
in the white-collar employee group has the greatest chance of 
success in establishments in which clearly defined personnel 
policies are non-existent, or personnel policies are unrealistically 
formulated or administered on a haphazard basis. The savings 
association management that does not have a clearly defined, 
well-understood employee relations policy that is intelligently 
administered is inviting trouble. And in an economy in which 
militant and expansion-minded unions are effectively at work, 
this invitation will not be long ignored. 


Moreover, an imminent threat of unionization should not 
be awaited as the signal for the savings association management 
to put its house in order. Sound personnel policies and adminis- 
tration are necessary components of good management at all 
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times. If this is kept constantly in mind benefits will inure to 
savings association managements over and above the benefit 
of having established a form of insurance against possible 
unionization. 


The savings association employee shares many common 
interests with the employee in the factory and the mine: 
adequate compensation, opportunity for advancement, employ- 
ment security, security against unforeseeable calamities such as 
illness or injury, security in his old age, desirable working con- 
ditions, etc. These interests merit the constant attention of 
management. The savings association management that wishes 
to obtain and retain the loyalty of its work force and to real- 
ize good work performance must keep under constant review 
its compensation levels, compensation administration program 
and its policies in the area of fringe benefits, e.g., life insurance, 
hospitalization and surgical insurance, sick leave, retirement 
policies, paid vacations, paid holidays, etc. Furthermore, it is 
not sufficient that such programs exist and are at the requisite 
levels. The employees must know of them. Generous personnel 
policies frequently are not appreciated because the employees 
come to take them for granted and are not aware of their costs. 
The savings association management must take positive steps to 
communicate to employees both the nature and the cost of the 
benefits they receive. 


On the other hand, a paternalistic approach to personnel 
problems, reflected in lavish benefit programs adopted for the 
purpose of staving off potential unionization, usually will not 
suffice. Such an approach is costly and, despite its cost, often 
will not be effective. Unionization has come to many an es- 
tablishment where benefit programs exceeded those in com- 
parable unionized establishments because of such factors as 
disparate treatment of employees by management, ineffective 
employee communications, and feelings of insecurity caused 
by transfers, layoffs, or terminations which were not based on 
any clear-cut and known policy governing such actions. In 
short, no personnel program, no matted how extensive and 
generous, will prove better than the techniques and people in- 
volved in its administration. 
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The savings association management that steers an intelli- 
gent course between a casual approach and a paternalistic ap- 
proach to personnel matters will be well rewarded for its efforts 
and for the money spent—and will be the least likely to receive 
a letter from a union demanding recognition or a notice from a 
federal or state agency summoning it to an employee represent- 
ation proceeding. 


CASE APPEALED TO UNITED STATES SUPREME COURT 


The Bank of America has appealed to the United States 
Supreme Court in a case involving the bank’s power of sale under 
a deed of trust. The bank had intended to sell property of a 
delinquent to satisfy an indebtedness under a first deed of trust. 
However, the Solicitor General of the United States took the 
position that the interest of the government in collecting back 
taxes from the delinquent would require court approval of the 
exercise of the bank’s power to sell under the trust deed. The 
bank believes it has the power to sell without court approval 
under the laws of California and that the government is merely in 
in the position of the holder of a second mortgage. 








BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 


and the bank student seeking advancement. 





Depositor Who Signed Blank Check Bears Loss 
Even Though Check Post Dated When Paid 


Plaintiffs, who operated a contracting business as partners, 
maintained a checking account with defendant bank. Prior 
to a business trip by the active partner, plaintiffs signed several 
blank checks and entrusted them to their office manager, one 
Clarke, who was authorized when funds were available to fill 
in the blanks for the purpose of paying creditors of the firm. 


Clarke caused one of the secretarial employees of the firm 
to date and fill in his name as payee on one of the blank checks. 
Clarke later filled in the amount of that check in the sum of 
$3,500 and presented it to defendant bank for payment. Al- 
though the check had been post-dated in error defendant bank 
paid the check. 


The court affirmed a judgment for defendant bank. Plain- 
tiffs conceded that ordinarily an estoppel will arise in favor 
of a drawee bank where a depositor signs checks in blank 
and delivers them to his agent who thereafter fraudulently fills 
in the blanks but argued that the rule should not apply where 
the check has been post-dated and the drawee bank negligently 
pays it. Although the court felt that defendant bank had been 
negligent and, after distinguishing those cases which hold that 
a drawee bank is liable to its depositor for paying a post- 
dated check, the court concluded that defendant's negligence 
did not defeat the estoppel against plaintiffs upon the theory 
the plaintiffs’ acts enabled their employee to perpetrate the 
fraud. Wright v. Bank of America, N.T. & S.A., District 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 669 
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310 THE BANKING LAW JOURNAL 


Court of Appeal, Second District, California, 1 Cal.Rep.202. 
The court’s opinion is as follows: 


LILLIE, J.—In May of 1955, plaintiffs as partners in a contracting 
business had a commercial account with defendant's Buena Center 
Branch in the city of Ventura; checks on that account required the joint 
signatures of both partners. Employed by them as office manager was 
one Clarke whose duties included the filling out of checks drawn by 
plaintiffs in payment of the firm’s obligations. Plaintiff Trimmer took 
a trip to Sacramento on May 8. Prior thereto, he and plaintiff Wright 
(who, it later appears, was not active in the management of the business 
from May 5 to May 9) signed several checks in blank and delivered 
them to Clarke. Clarke was authorized, when funds were available, to 
fill in the date, name and payee creditor of the firm. On May 4, plain- 
tiffs’ balance was $6.39, but on May 5, Clarke collected a $10,000 ac- 
count receivable and deposited it in the partnership account. On May 
6, Clarke handed one of the blank checks to a secretarial employee of 
plaintiffs and instructed her to fill in the date and the name Ben D. 
Clarke as payee. The employee dated the check May 7, 1955 (a Satur- 
day); thereafter Clarke filled in the amount of said check in the sum 
of $3,500 and later that day (May 6), sometime between 3:00 and 6:00, 
presented it for encashment at the Buena Center Branch. Having pro- 
duced documentary evidence of both his identity and authority (the 
instrument being designated in the court’s findings as a “power of at- 
torney”), and having stated to the teller that he needed the money for 
a payroll, Clarke received cash in the amount of the check. Defendant’s 
teller was under instructions to cash no postdated check, and her 
failure to observe the date of the check is admitted. 

The following Monday, May 9, Clarke failed to keep certain ap- 
pointments. Plaintiff Trimmer became suspicious and telephoned de- 
fendant bank between 9:00 and 9:30 to ascertain the status of the part- 
nership account, at which time the bookkeeper informed him concerning 
the $3,500 check. Trimmer advised that the transaction was never 
authorized by him or his partner. Clarke subsequently pleaded guilty 
to grand theft and was sentenced to prison. 

Plaintiffs’ present action to compel restitution by defendant was in 
two counts, breach of contract and negligence. The answer denied the 
complaint’s pivotal allegations and by way of affirmative defense plead- 
ed an estoppel based on plaintiff's negligence which proximately caused 
the loss to occur. Following a nonjury trial, judgment was rendered 
for defendant. 

On appeal it is contended that the findings of fact are insufficient 
to support the judgment and that such judgment is against the law; it 
it also claimed that the court erred in failing to make findings, though 
requested to do so, on two material issues. 
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While it is the general rule that, as between a bank and its customers, 
the payment by the bank of forged or altered checks is made at its peril 
and cannot be charged against the depositor’s account, such payment 
may be justified on principles of estoppel or on the basis of negligent 
or misleading conduct by the depositor which directly caused the 
bank to pay the instrument (8 Cal.Jur.2d “Banks” 65). Recognizing 
this rule, appellants also concede that an estoppel will arise in favor 
of the drawee bank where a depositor signs checks in blank and de- 
livers them to his agent who thereafter fraudulently fills in the blanks 
(Edelen v. Oakland Bank of Savings, 39 Cal.App. 302, 178 P. 737; 
Rancho San Carlos v. Bank of Italy, 123 Cal.App. 291, 11 P.2d 424). 
However say appellants, the rationale followed in the cases just cited 
may not be here applied because (1) the check involved was postdated 
and (2) in neither case, unlike the situation at bar, was the bank negli- 
gent. With respect to this latter point, it is settled that the bank must 
itself have been free from negligence before the depositor is estopped 
to challenge the payment (Pacific Coast Cheese, Inc. v. Sec.-First Nat. 
Bank, 45 Cal.2d 75, 78, 286 P.2d 353), and ordinarily it is for the trier 
of fact to determine whether that defense has been sufficiently estab- 
lished (Pacific Coast Cheese, Inc. v. Sec.-First Nat. Bank, supra, 45 
Cal.2d at page 78, 286 P.2d at page 355). 

An essential characteristic of a check is that it be payable on demand 
(Torrance National Bank v. Enesco F. Credit Union, 134 Cal.App.2d 
316, 320, 285 P.2d 737; Civ.Code, § 3265a); however, a postdated check 
is nonetheless a check because postdated, being payable on or at any 
time after the day of its date (10 C.J.S. Bills and Note § 5c, p. 412; 
9 C.J.S. Banks and Banking § 345, p. 696) and it has also been declared 
to be within the phrase “checks and drafts” used in a company’s resolu- 
tion on the signature furnished by it to a bank, as well as an “order of 
withdrawal” authorizing the bank to assume authority as provided in 
Section 958 of the Financial Code. Torrance National Bank v. Enesco 
F. Credit Union, supra. Too, Section 3093 of the Civil Code provides: 
“The instrument is not invalid for the reason only that it is ante-dated 
or postdated provided this is not done for an illegal or fraudulent pur- 
pose. The person to whom an instrument so dated is delivered acquires 
title thereto as of the date of delivery.” 

Appellants do not dispute the fact that the instrument in question 
was complete and regular on its face and bore the genuine signatures 
of the plaintiffs, nor that it was a negotiable instrument albeit payable 
at a future date. They do contend that it was error for the court to 
conclude that respondent had a duty to pay the check and was therefore 
entitled to charge appellants’ account in the amount thereof; and argue 
that a postdated check confers no authority on a bank to pay the amount 
for which it was drawn out of the drawer’s funds before its date (Craw- 
ford v. West Side Bank, 100 N.Y. 50, 2 N.E. 881, 883). They also rely 
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on another New York case: “The common law rule of liability of a bank 
in paying prematurely a postdated check is succinctly set forth in 9 
C.J.S. Banks and Banking § 345, p. 696: ‘A postdated check is payable 
on or at any time after the day of its date, . . . the bank ought not to 
pay it if presented earlier, and if it does the depositor can recover his 
money.” Montano v. Springfield Gardens National Bank, 207 Misc. 
840, 140 N.Y.S. 2d 68, 65. Cited by the editors of Corpus Juris Secundum 
for the proposition quoted is a Georgia case, Smith v. Maddox-Rucker 
Banking Co., 185 Ga., 151, 69 S.E. 1031, but the examination of the 
opinion therein reveals that the pertinent declaration was dictum and 
unnecessary to the decision reached. Certain text writers are also said 
to concur in the view that a bank pays a postdated: check before the day 
upon which it is dated upon its own responsibility (Michie, Banks and 
Banking, Volume, 5A, Sec. 169, p. 431; Zollman, Banks and Banking, 
Vol. 6, p. 110, Sec. 3702); but in the last analysis we are governed by 
principles of law, correct though they be, only to the extent that they 
are applicable to the facts under consideration. 

In the case at bar the claimed negligence of the bank was arrayed 
against that charged to the drawers of the instrument. The trial court 
found in favor of the bank, making extensive findings which are predi- 
cated on the following rule: “The question of negligence cannot arise 
unless the depositor has, in drawing his check, left blanks unfilled, or by 
some affirmative act of negligence has facilitated the commission of a 
fraud by those into whose hands the check may come.”.. Crawford v. 
West Side Bank, supra, 100 N.Y. 50, 2 N.E. 881, 882. (Emphasis added. ) 
As stated in Edelen v. Oakland Bank of Savings, supra, 39 Cal. App. 
302, 303, 178 P. 787, 738: “The plaintiffs own negligence was the proxi- 
mate cause of his loss.” The trial court expressly found that the post- 
dating of the check by the secretarial employee was accidental; since 
the instrument was entirely blank, except for the signatures, when it left 
appellants’ hands, Clarke could have filed it in for May 6, or any other 
time. Indeed, the record discloses that on May 5, a check in the sum of 
$1,613 was negotiated by Clarke at defendant’s same branch after he 
had filed in the necessary blanks on its face. Appellants abandoned any 
claim to restitution therefor on the ground that it was “currently dated 
and therefore due on sight.” We are of the view that this attempted 
distinction of the check in suit may not be sustained. 

Elaborating further, suppose appellants had made one of themselves 
the payee of the instrument and mistakenly inserted May 7 as the date; 
could they then validly argue, after the encashment of the check on May 
6, that their account should not be charged accordingly? The only dis- 
tinguishing factor seems to be the written authority presented by Clarke, 
since the check involved was perfectly regular on its face and the fact 
of postdating did not otherwise invalidate it under the law. This 
authority consisted of a document dated four days previously upon the 
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letterhead of an attorney and addressed to People’s Lumber Company: 
“This is to certify that Ben D. Clarke is now the manager of my busi- 
ness known as L. W. Trimmer and that he has complete authority, and 
control of the affairs of the business.” If this were not enough to war- 
ant the action taken, it is provided by Section 3095, Civil Code, that 
“(w)here the instrument is wanting in any material particular, the 
person in possession thereof has a prima facie authority to complete it 
by filling up the blanks therein. And a signature on a blank paper de- 
livered by the person making the signature in order that the paper may 
be converted into a negotiable instrument operates as a prima facie 
authority to fill it up as such for any amount... .” Appellants com- 
plain that the evidence with regard to the “power of attorney” is “weak 
and inconclusive”; also, that the teller did not actually “rely” thereon 
and “reliance” is an indispensable element necessary to establish an 
estoppel (18 Cal.Jur.2d 407, 410). We have examined the teller’s testi- 
mony, and while it might indicate that she considered the document 
solely for the purpose of identification, the inference reflected by the 
court’s finding is not unreasonable and may not be disturbed. 
Respondent has argued the applicability of Section 990, Financial 
Code, which provides that a bank “may disregard an order stopping pay- 
ment of a check unless the order is in writing, is signed by the drawer, 
describes with certainty the check payment of which is to be stopped, 
and is delivered to the particular office or branch office of the bank on 
which the check is drawn before the check is certified or paid.” Appel- 
lants, of course, did not comply with the foregoing requirements, al- 
though verbal instructions were given the bank’s bookkeeper by Trimmer 
on the morning of May 9. Contrary to the bank’s position, the check 
was charged to appellants’ account on May 6—the bank’s statement, re- 
ceived as an exhibit, so shows—and the giving of notice under Section 
990, supra, would have been a useless act which the law does not re- 
quire (Civil Code, § 3532). This, therefore, would seem to make in- 
appropriate any discussion of the question, which is argued at some 
length in the briefs, as to whether respondent became a holder in due 
course and entitled to “purchase” the check with a right of offset. 
While we do not wholeheartedly concur in the court’s conclusion that 
respondent was wholly free from negligence, believing that both parties 
to some extent failed to exercise due care in the premises, nonetheless each 
was the victim of Clarke’s fraudulent conduct, and appellants, having 
clothed their office manager with apparent ownership of the check, 
enabled him to perpetrate the fraud and must bear the consequences 
thereof. As said in Kaku v. Giffen, 13 Cal.App. 2d 683, 57 P.2d 1001, 
1002, quoting McNeil v. Tenth Nat. Bank, 46 N.Y. 825, “Where the true 
owner holds out another, or allows him to appear as the owner of or as 
having full power of disposition over the property, and innocent third 
parties are thus led into dealing with such apparent owner, they will be 
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protected. Their rights in such cases do not depend upon the actual 
title or authority of the party with whom they deal directly, but are 
derived from the act of the real owner which precludes him from disput- 
ing, as against them, the existence of the title or power, which through 
negligence, or mistaken confidence, he caused or allowed to appear to be 
vested in the party ...” This principle is recognized by Section 3543 
of the Civil Code, which reads: “Where one of two innocent persons 
must suffer by the act of a third, he, by whose negligence it happened, 
must be the sufferer.” See also Couture v. Ocean Park Bank, 205 Cal. 
338, 344, 270 P. 943, 61 A.L.R. 267. 

Appellants’ only other point relates to the court’s refusal to make 
a finding that (1) they orally notified the bank on Monday, May 9, 
and (2) the teller was under instructions to inspect the check for a date 
and failed to do so. As to (1), we have already concluded that the 
giving of a stop payment order would have been a useless act; further- 
more, the testimony of Trimmer as to the occurrence was inconclusive 
and justified the court’s rejection of the proposed finding. As to (2), 
such a finding under the circumstances of the case would be immaterial 
in view of the court’s conclusion that appellants’ negligence and not the 
postdating of the check was the proximate cause of the loss sustained. 

The judgment is affirmed. 

FOURT, Acting P. J., and SHEA, J. pro tem., concur. 





Forgery Exclusion in Bankers Blanket Bond 
Applicable 


A person falsely pretending to be Lee Foster, a customer of 
the Bank, presented a deposit slip listing checks payable to 
Foster. The deposit was accepted and the teller paid $2,000 
to the person impersonating Foster. Suspicious of what had 
happened the teller checked with some of the persons whose 
names appeared on the checks as drawer and ascertained that 
they had not drawn the checks. The teller, therefore, did not 
send the checks through for collection. 

The Bank sued the insurance company under its bankers 
blanket bond to recover for “loss of property through . . . false 
pretenses.” The bond excluded coverage for “any loss effected 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 713. 
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directly or indirectly by means of forgery.” The Bank con- 
tended that there had been no showing by the bonding com- 
pany that the checks had been initially drawn without the 
lawful authority of the named drawers—which is one of the 
elements of forgery under Texas law. 


The Court held for the bonding company stating that under 
the undisputed facts the forgery exclusion was applicable. The 
Court also pointed out that every element of the statutory 
offense of forgery was not a necessary prerequisite to either 
recovery or defense under the term of the bond. First National 
Bank of Lancaster v. Glens Falls Insurance Co., Court of Civil 
Appeal of Texas, 329 S.W.2d 115. The opinion of the court is 
as follows: 


WILSON, J.—Appellant appeals from an adverse summary judg- 
ment in an action on a banker’s blanket bond issued by appellee. The 
coverage declared on is against “any loss of property through . . . false 
pretenses . . . whether effected with or without negligence on the part 
of any of the employees.” Indemnity against loss by forgery, originally 
provided by the bond, was deleted by endorsement. The bond expressly 
excludes “any loss effected directly or indirectly by means of forgery.” 
Appellant says the exclusion is not applicable. 

The bank relies on affidavits of its teller and officer stating that a 
person falsely pretending to be Lee M. Foster appeared at the window 
at closing time, falsely stating he was a local contractor with an ac- 
count at the bank; that he presented a deposit slip listing checks pay- 
able to Lee M. Foster totalling $3,648; that the deposit was accepted and 
the teller pair him $2,000 which he stated he needed for his payroll. 
“Fearing the bank had been the victim of this person’s false pretenses, 
we immediately checked with some of the persons whose names ap- 
peared on the checks and were advised the checks were not drawn by 
them.” The checks were “not sent through for collection after if was 
determined they were apparently forgeries . . . which would have been 
futile.” Appellant pleaded that the checks were not drawn or signed 
by the persons whose names purportedly appeared thereon. 

Whether appellant’s loss in the amount it advanced under these cir- 
cumstances was “effected directly or indirectly by means of forgery,” 
so as to be excluded, is not clearly answered by the terms of the bond. 
“Forgery” is not defined. An interpretation of this term should be con- 
sistently applicable to a bank in a case in which it might seek to recover 
under the forgery coverage of a blanket bond, and to the insurer where 
it relies on a forgery exclusion. 

Appellant says the exclusion is not available because there is no 
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showing that the checks, though worthless, were forgeries. The con- 
tention is that it is not shown they were initially drawn without lawful 
authority, one of the elements of forgery under Vernon’s Ann.Tex.Pen. 
Code, Art. 979. Since the question is of first impression in Texas, we 
have searched for applicable authorities. 

The most recent case is Rockland-Atlas Nat'l Bank v. Massachusetts 
B. & I. Co., Mass. 1959, 157 N.E.2d 239, 242. The bond form is identical 
with this, (which is also “Standard Form No, 24”) containing the same 
indemnity and exclusion provision. After holding it was not necessary 
that the loss be exclusively by forgery, and that forgery was a common 
law crime, the court decided that the exclusion was not limited “to those 
acts which may come within a statutory definition of forgery.” It was 
further held that “forgery” for the purposes of the indemnity clause 
has the same broad meaning as in the forgery exclusion. 

In Dexter Horton Nat. Bank v. United States F. & G. Co., 149 Wash. 
343, 270 P. 799, 801, the Washington Supreme Court held the technical 
rules of a criminal prosecution are not applicable, and the word “forgery,” 
when contained in a banker’s blanket bond “shall be deemed to have 
been used in their general and popular sense rather than with specific 
reference to some statutory definition.” The same holding was made in 
Cutler v. Fidelity & Deposit Co. of Maryland, 1936, 15 Cal.App.2d 759, 
60 P.2d 150. In International Union Bank v. National Surety Co., 245 
N.Y. 368, 157 N.E. 269, 271, 52 A.L.R. 1875, the court, while not decid- 
ing the relationship of the term to the state penal statutes, applied the 
common law definition and general test, “whether a person has falsely 
and with purpose to defraud made a writing which purports to be the 
act of another.” The same court, while Benjamin N. Cordozo was Chief 
Justice, said the definition of the New York statute “may be widened, 
in accordance with common-law analogies.” World Exchange Bank 
v. Commercial Cas. Ins. Co., 255 N.Y. 1, 173 N.E. 902, 904. 

Our own courts, construing the term “embezzlement” in a fidelity 
bond, have held it was not a prerequisite to coverage that the offending 
party “be technically and criminally guilty of the offenses named in the 
bond” or “that a criminal prosecution could have been successfully main- 
tained.” Fidelity & Deposit Co. v. Central State Bank, Tex.Civ.App., 12 
S.W.2d 611, 612; Massachusetts Bonding & Ins. Co. v. Texas Finance 
Corp., Tex.Civ.App., 258 S.W.250, 253; Hartford Acc. & Ind. Co. v. 
Wichita Laundry Co., Tex.Civ.App., 23 S.W.2d 765, 767. 

We find no decision by an appellate court which has required every 
element of the statutory offense of forgery as a pre-requisite to recovery 
or defense under the terms of the bond, and we cannot logically deter- 
mine this was the intent. 

Here, even applying elements in the code, someone, “with intent to 
injure or defraud,” made a “false instrument in writing purporting to be 
the act of another, in such manner that the false instrument so made 
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would have created a pecuniary obligation.” This act “directly or in- 
directly effected” appellant’s loss. Appellant’s affidavit that it deter- 
mined the checks were apparently forgeries; that it would have been 
futile to run them through for collection, and that they were “retained 
as evidence against the false pretender”—together with its pleading that 
the checks were not drawn or signed by the persons whose names pur- 
portedly appeared thereon—under the undisputed facts, made the ex- 
clusior effective and the case a proper one for the summary judgment 
rendered. Other questions presented become immaterial. Affirmed. 





Proceeds of Loan Induced by Fraud Not Traceable 
Into Proceeds of Insurance and Homestead 


The complaint alleged that one Pope borrowed money from 
the bank by the use of fraud and misrepresentation and that the 
money so procured was used by Pope to pay premiums on life 
insurance policies totaling $80,000 payable to his wife and to 
pay in part the purchase price of a homestead owned by Pope 
and his wife as joint tenants. Among other things, according 
to the complaint, Pope had deposited with the bank collateral 
evidencing assets which did not in fact exist. The complaint 
alleged further that upon Pope's death his wife acquired title 
to the homestead and received the proceeds of the insurance 
policies and deposited them in another bank. Two creditors 
of Pope also claimed the proceeds of the insurance and the 
homestead. The complainant bank sought to have the court 
determine the respective claims of the parties in and to the 
funds and real estate. 

The court affirmed an order below which in effect dismissed 
the complaint. The court stated that the pivotal question was 
whether money obtained from the bank by fraud can be traced 
into the proceeds of the insurance and the homestead and the 
loan enforced them. In answering the issue so posed, the 
court noted that the majority rule is that where funds are stolen 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition)§ 822. 
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or embezzled and used for the payment of premiums on insur- 
ance policies a trust is created in favor of the owner of the funds 
and the owner is entitled to recover from the proceeds of the 
policies. The court, however, distinguished cases applying 
the majority rule on the grounds that Pope did not steal any- 
thing but rather borrowed money from the bank to which he 
acquired title and with which he was free to do as he pleased. 
The court also pointed out that the complaint alleged no com- 
plicity on the part of the widow and that Pope had no fiduciary 
relationship with the bank. First National Bank of Mobile v. 
Pope, Supreme Court of Alabama, 117 So.2d 174. The opinion 
of the court follows: 


MERRILL, J.—Apppeal from a decree sustaining demurrer to bill as 
amended and to cross-bills of respondents, Wilcox and Percy. 

The original bill of complaint was filed by the First National Bank 
of Mobile. It alleged the procurement of money from the bank by 
Douglas H. Pope, deceased, by the exercise of fraud, and the invest- 
ment by Douglas H. Pope of some of the money so fraudulently obtain- 
ed in the payment of premiums on life insurance policies totaling $80,000, 
payable to his wife, Lavada H. Pope, the appellee; and also that some 
of the money was used in part payment of the purchase price of a home- 
stead which Douglas H. Pope and Lavada H. Pope acquired as joint 
tenants and not as tenants in common (full title passed to Lavada H. 
Pope on the death of her husband under the survivorship clause in the 
deed). 

The bill further alleged that all premiums since July 22, 1949, and 
all payments on homestead were paid from the monies fraudulently 
obtained by Pope. Some of the insurance policies were purchased be- 
fore Pope had any financial dealings with appellants. 

It is also alleged that Pope was engaged in the general brokerage 
business under the name of Douglas H. Pope Company, dealing in the 
purchase and sale of commodities in the United States and foreign lands; 
that the bank began making loans to him in 1949, which continued until 
his death in 1958; that his accounts were carried in the name of Douglas 
H. Pope and his trade name of Douglas H. Pope Company; that when 
he died, he owed the bank, in his individual account, $6,597, and under 
his trade name, $173,954. 

It is averred that the loans were made by the bank because Pope de- 
posited with the bank collateral evidencing assets which did not in fact 
exist and by misrepresenting to it the ownership and possession of com- 
modities sufficient to amply secure the loan, and that he represented 
that he was solvent and that his assets far exceeded his liabilities. It 
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is averred that as a result of such false misrepresentations and the de- 
posits of fictitious and non-existent collateral, Pope defrauded com- 
plainant of vast sums of money, the amount having already been stated. 

The bill shows that $5,000 from the proceeds of the insurance paid 
to Lavada H. Pope was deposited in complainant bank, and that $72,000 
was deposited in the Merchants National Bank of Mobile, a respondent. 
It is then averred that the money fraudulently obtained from the bank 
was used by Pope to purchase the homestead, and pay the interest on 
the unpaid balance, and to pay the premiums on the life insurance 
policies, and that the proceeds of the policies and the real estate were 
impressed with a trust for the benefit of the bank and that the bank did 
not discover the fraud of Pope until after his death on January 6, 1958. 

It also averred that respondents, Harold Donald Percy and Edwin 
C. Wilcox, asserted claims to an interest in the proceeds. 

The prayer of the bill seeks to have the court determine the respective 
claims of all parties in the funds and the real estate. 


Respondent Percy filed an answer and cross-bill admitting most of 
the allegations but denied that Pope had used all the money loaned him 
from the bank to pay the premiums and buy the real estate, but says 
that during that time, Percy had advanced Pope over $242,000 because 
Pope had fraudulently represented that he was engaged in the business 
of buying rice hulls in carload lots for export at a handsome profit and 
that Pope, at the time of his death, owed Percy $19,688.42, and Percy 
asked that the proceeds of the insurance and the homestead be sub- 
jected to his claim. 

Respondent Wilcox filed a similar answer and cross-bill to that of 
Percy alleging that during the period, he advanced Pope over $250,000 
based on fictitious carload lots of rice pulp and that at the time of his 
death, Pope owed Wilcox $34,211.47. Wilcox also asked that the pro- 
ceeds of the insurance and the homestead be subjected to his claim. 

Appellee argues that Pope’s personal representative should have 
been made a party to the suit and that there may have been other credi- 
tors who had been defrauded as were the appellants. We cannot agree. 

There is no question here of a fraudulent conveyance involving the 
estate of the decedent. The issue is between the widow, Lavada Pope, 
and the three claimants as to the ownership of the proceeds of insurance 
policies in which Lavada Pope was the sole beneficiary. The personal 
representative has no such interest in the policies as to require that he 
be made a party. 

If there be persons who ought to be and are not made parties to 
the suit, that fact does not appear on the face of the bill, and therefore, 
the objection is not a proper subject of demurrer. Walling v. Thomas, 
133 Ala. 426, 31 So. 982. Based upon the allegations of the bill and the 
cross-bills, the necessary parties are before the court. 

The pivotal question in this case is whether monies obtained as loans 
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over a period of years for which fictitious collateral was offered by the 
borrower and partly invested in insurance policies made payable to the 
widow of the borrower, or in a homestead owned by the borrower and 
his widow which passed to her, can be traced into and enforced against 
the proceeds of the insurance or against the homestead, giving considera- 
tion to the exemptions in favor of the widow. 

The majority rule seems to be that where a person has embezzled, 
stolen or misappropriated funds of another and used them for the pur- 
chase or payment of premiums on insurance on his life, a trust is created 
in favor of the owner of the funds, and the owner is entitled to recover 
from the proceeds of the insurance policies. This recovery is some- 
times limited to the amount of the premiums and sometimes to such pro- 
portion of the total insurance as the amount of the premiums which have 
been paid from the misappropriated funds bears to the total amount of 
the premiums paid. 38 A.L.R. 930; 24 A.L.R.2d 672. 

It is also generally held that statutes which exempt the proceeds of 
life insurance from the claims of the insured’s creditors are inapplicable 
to prevent one whose funds have been wrongfully used to pay premiums 
from resorting to the proceeds for relief. 24 A.L.R. 2d 675. 

Cases applying these principles and cited by appellants are: Truelsch 
v. Northwestern Mut. L. Ins. Co., 186 Wis. 239, 202 N. W. 352, 38 A.L.R. 
914—embezzler bookkeeper; Vorlander v. Keyes, 8 Cir., 1 F.2d 67—em- 
bezzler bank president; Massachusetts Bonding & Ins. Co. v. Josselyn, 
224 Mich. 159, 194 N.W. 548—embezzler administrator; Dayton v. H. 
B. Claflin Co., 19 App. Div. 120, 45 N.Y.S. 1005—thief; Shaler v. Trow- 
bridge, 28 N.J.Eq. 595—embezzler partner; Holmes v. Gilman, 188 N.Y. 
369, 84 N.E. 205, 20 L.R.A. 566—embezzler partner; Brown v. New 
York Life Ins. Co., 9 Cir., 152 F.2d 246—embezzler bank vice president; 
Jansen v. Tyler, 151 Or. 268, 49 P.2d 372—embezzler corporate officer; 
Succession of Onorato, 219 La. 1, 51 So.2d 804, 24 A.L.R.2d 656—em- 
bezzler agent of estate funds. 

It will be noted that in every case, the funds were stolen or em- 
bezzled. Insofar as our investigation reveals, it is uniform in the United 
States that a thief acquires no title to personal property and, ordinarily, 
no one can transfer to another a better title that he himself possesses. 
Our cases are in accord. Stathem v. Ferrell, 267 Ala. 333, 101 So.2d 
546; Geneva Gin & Storage Co. v. Rawls, 240 Ala. 320, 199 So. 734; 
Barrow v. Brent, 202 Ala. 650, 81 So. 669; see Tit. 57, § 29, Code 1940. 

In the cases cited by appellants, title to the stolen or embezzled 
funds never left the true owner, and the owner was permitted to re- 
cover from the proceeds of the insurance. 

In the instant case, Douglas Pope did not steal, embezzle or mis- 
appropriate any funds of appellants. Under the allegations of the bill, 
the bank, “loaned him monies continuously” from “the initial dates of 
the opening of said accounts until his death” (1949-1958). It is alleged 
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that he gave notes for the sums he borrowed. The title to the borrowed 
money was in Douglas Pope to do with as he pleased, and there is no 
allegation that he promised to use the money in any particular way or 
for any specific purpose. Whether the collateral was the same or differ- 
ent for each loan, we are not apprised; it is alleged that he “obtained 
such loans by depositing with your Complainant collateral evidencing 
assets which did not in fact exist; and by falsely misrepresenting to it 
the ownership and possession of commodities sufficient in value and vol- 
ume to amply secure said loans.” But it still remains that the bank in- 
tended to lend the money to him, it loaned him money “continuously” 
over a period of nine years and did not become dissatisfied with its 
business relationship with him until after his death. 

We think there is a very valid distinction in the instant case and the 
cases based upon embezzlement, theft or misappropriation of funds 
where title to the money did not pass from the true owner. 

One other case cited by appellants requires mention. It is Exchange 
State Bank v. Poindexter, 187 Kan. 101, 19 P.2d 705. “The petition al- 
leged that she conspired with her husband in his obtaining two loans 
from the bank, one on October 3, 1929, for $2,123, and the other on April 
10, 1980, for $1,019.67, representing at the time that he was the owner 
of 150 head of cattle and the money was to be used for feeding and 
caring for them, while he in fact owned no cattle at that time, but 
used the funds borrowed to pay premiums on his insurance policies in 
favor of his wife, and that he was at that time insolvent.” The court 
there held that the widow was charged with knowledge of what her 
husband was doing to secure the money. In the instant case, there is 
no inference in the allegations of any complicity or knowledge of any 
sort on the part of Mrs. Pope. 

We have not been cited to, nor have we found, any case factually in 
point with the one under consideration, but since there was no embezzle- 
ment, theft or misappropriation on the part of Douglas Pope, and no al- 
leged complicity or knowledge on the part of his widow, we are un- 
willing to apply the cited authorities to the facts in the instant case. 

Another persuasive feature supporting the trial court’s action in 
sustaining the demurrer is Tit. 7, § 624, Code 1940, dealing with the 
rights of creditors and beneficiaries under policies of life insurance. 
In pertinent part, the section reads: “. . . the husband or father may in- 
sure his life for the benefit of his wife, or for the benefit of his wife and 
children. or for the benefit of his child or children, either in their own 
names or in the name of a trustee and such insurance, and the proceeds 
and avails thereof, whether or not the right to change the beneficiary 
is reserved or permitted, is exempt from liability for his debts or en- 
gagements, or for his torts or any penalty or damages recoverable of 
him.” And the “policy of such legislation finds its origin in the duty of 
maintenance and protection which every husband owes to his family, 
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and the importance to the state that as few widows and orphans as pos- 
sible should be cast as paupers upon the public charity,” and the statute 
should be liberally construed in favor of those whom it seeks to protect. 
Kimball v. Cunningham Hardware Co., 192 Ala. 223, 68 So. 309, 312; 
Young v. Thomason, 179 Ala. 454, 60 So. 272. 

Again, we note that the cases holding similar exemption statutes in- 
applicable are instances where the funds were stolen, embezzled or 
misappropriated, or where the wife had notice or knowledge of the hus- 
band’s activities. 


Appellants state that we have quoted the following from Pomeroy, 
§ 1053, with approval and argue that it is decisive of the case before us: 


“Whenever the legal title to property, real or personal, has been 
obtained through actual fraud, misrepresentation, concealments, or 
through undue influence, duress, taking advantage of one’s weakness 
or necessities, or through any other similar means or under any other 
similar circumstances which render it unconscientious for the holder 
of the legal title to retain and enjoy the beneficial interest, equity im- 
presses a constructive trust on the property thus acquired in favor 
of the one who is truly and equitably entitled to the same, although 
he may never perhaps have had any legal estate therein; and a court 
of equity has jurisdiction to reach the property in the hands of the 
original wrong-doer or in the hands of a subsequent holder, until a 
purchaser of it in good faith and without notice acquires a higher 
right, and takes the property relieved of the trust.” 


We have found this quotation in five of our cases, each of 
which discloses a fiduciary relationship in which the person 
practicing the fraud took title to land in himself and claimed an- 
tagonistically to the party who, in equity, should have had the title. 
See Knowles v. Canant, 255 Ala. 331, 51 So.2d 355; Bevels v. Hall, 246 
Ala. 430, 21 So.2d 325; Edmondson v. Jones, 204 Ala. 133, 85 So. 799; 
Butler v. Watrous, 185 Ala. 180, 64 So. 346; Kent v. Dean, 128 Ala. 600, 
30 So. 543. 

In each of those cases, the more apt citation from Pomeroy could 
have been § 1055, which reads: 


“A second well-settled and even common form of trusts ex male- 
ficio occurs whenever a person acquires the legal title to land or 
other property by means of an intentionally false and fraudulent 
verbal promise to hold the same for a certain specified purpose,— 
as, for example, a promise to convey the land to a designated in- 
dividual, or to reconvey it to the grantor, and the like,—and having 
thus fraudulently obtained the title, he retains, uses, and claims the 
property as absolutely his own, so that the whole transaction by 
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means of which the ownership is obtained is in fact a scheme of ac- 
tual deceit. Equity regards such a person as holding the property 
charged with a constructive trust, and will compel him to fulfill the 
trust by conveying according to his engagement.” 


We found the quotation from Pomeroy, § 1053, in one other of our 
cases, American-Traders’ National Bank v. Henderson, 222 Ala. 426, 1383 
So. 36. There, the bill was to reform a contract of life insurance and it 
was alleged that one Bell was the agent of the insurance com- 
pany, the employer of Henderson and the dominant party to the 
transaction; that Bell promised Henderson to get a life insurance policy 
of $10,000 payable to Henderson’s estate, but Bell had himself named 
beneficiary; that the policy was issued and delivered to Bell who kept 
it until Henderson died. The court held that the allegations in the bill 
established a constructive trust in the policy and its proceeds in favor 
of Henderson’s estate. 

Thus, every time the quotation has been approved in our cases, it 
has been in a case where a fiduciary relationship, and not that of lender 
and borrower, prevailed. No such fiduciary relationship is shown be- 
tween Douglas Pope and any of the appellants. 

We are cited to 54 Am.Jur., Trusts, § 248, the first two sentences 
of which read: 


“It is a fundamental rule having great practical application par- 
ticularly in all those fields of law involving fiduciary relationships that 
equity will pursue property that is wrongfully converted by a fidu- 
ciary, or otherwise compel restitution to the beneficiary. The rule 
is actually one of trusts, since the wrongful conversion gives rise to 
a constructive trust which pursues the property, its product, or pro- 
ceeds in accordance with the rule... .” 


It will be noted that the cited section applies to a fiduciary relationship 
where there has been a wrongful conversion. Douglas Pope did not 
wrongfully convert the property of appellants. The money was loaned 
to him to use as he saw fit for several years prior to his death. 

We cannot say that the approved quotation from Pomeroy, § 1053, 
is applicable to the factual situation here, because in addition to the lack 
of the fiduciary relationship and wrongful conversion, the beneficiary of 
the insurance policy is protected by Tit. 57, § 29, Code 1940. 

From aught appearing from the bill, the real estate is the homestead of 
the widow. We think what has been said concerning the proceeds of 
of the life insurance policies is dispositive of the attempt to trace the 
funds borrowed by Douglas Pope into the homestead. 

We are not to be be understood by this opinion as approving or 
disapproving “the majority rule” which the cases cited by appellants 
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enunciate. That question, concerning the thief, embezzler, or accom- 
plice, is not before us. We merely hold that those cases are not apt 
authority when applied to the facts in the instant case. 

It follows that the decree of the lower court should be affirmed, and 
appellants are given thirty days from the date of notice of this decision 
to amend as they may be advised. 

On appeal, three cases were consolidated and the order is appropriate 
in each of the appeals. 

Affirmed. 

LIVINGSTON, C. J., and LAWSON and STAKELY, JJ., concur. 





Acquisition of 5 per cent of Voting Shares of 
National Bank Approved 


By order dated January 13, 1960, the Board of Governors 
of the Federal Reserve System approved an application by 
Farmers and Mechanics Trust Company (“Farmers”) under 
Section 3 (a) (2) of the Bank Holding Company Act of 1956 
for permission to acquire five per cent of the outstanding voting 
shares of the First National Bank, Paducah, Texas. 

Farmers, a bank holding company, already owned five per 
cent of the outstanding voting stock of the First National Bank, 
the only bank in Cottle County, Texas. Farmers also owned 
stock in two subsidiary banks, one of which was located in an 
adjoining county some thirty miles away in which there were a 
total of only two banks. The Board concluded, however, that 
the acquisition would not adversely affect banking competition, 
relying in part upon the existence of four other banks in towns 
which, “in view of geographic and population factors,” may 
be regarded as a relatively short distance away. 

One of the objections submitted to the Board was that the 
proposed acquisition was beyond the powers conferred upon 
Farmers by its charter. In answer to this objection, the Board 
stated that no provision of the Bank Holding Company Act 
forbids approval of a transaction because it is in contravention 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition)§ 119.5. 
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of a state statute or a corporate charter. The Board stated that 
it is not in its province to determine whether a transaction 
violates state law or exceeds charter powers. Such questions, it 
concluded, “are within the jurisdiction of the appropriate state 
administrative and judicial authorities.” 

The Board also ruled that the existence in a state of a pro- 
hibition against branch banking “cannot be weighed as an 
adverse consideration” by the Board in determining whether or 
not to approve an acquisition in that state. Application of 
Farmers and Mechanics Trust Company, Statement of Board 
of Governors of the Federal Reserve System, CCH Banking 
Law Service, §§ 93, 116. The Statement of the Board of 
Governors in full text follows: 


STATEMENT 


Farmers and Mechanics Trust Company (“Farmers”), a bank hold- 
ing company, has applied, pursuant to Section 3(a)(2) of the Bank 
Holding Company Act of 1956 (“the Act”), for the Board’s prior ap- 
proval of its acquisition of 5 per cent (150 shares) of the outstanding 
voting shares of The First National Bank, Paducah, Texas (“National”). 

Views and recommendations of supervisory authorities.—Section 3(b) 
of the Act requires the Board, upon receipt of an application for ap- 
proval under Section 3, to “give notice to the Comptroller of the Cur- 
rency, if the applicant company or any bank the voting shares or assets 
of which are sought to be acquired is a national banking association or 
a District bank, or to the appropriate supervisory authority of the 
interested State, if the applicant company or any bank the voting shares 
or assets of which are sought to be acquired is a State bank...” Farm- 
ers, the applicant company, is not a bank. The bank, the voting shares 
of which are sought to be acquired, is a national bank. Pursuant to the 
requirements of the Act, notice of the receipt of this application was 
given to the Comptroller of the Currency, and the Comptroller recom- 
mended that the application be approved. 

Statutory factors.—Section 3(c) of the Act requires the Board to take 
into consideration the following five factors: (1) the financial history 
and condition of the company and the banks concerned; (2) their pros- 
pects; (3) the character of their management; (4) the convenience, 
needs, and welfare of the communities and area concerned; and (5) 
whether or not the effect of the acquisition would be to expand the size 
or extent of the bank holding company system involved beyond limits 
consistent with adequate and sound banking, the public interest, and the 
preservation of competition in the field of banking. 

Discussion.—Farmers presently has two subsidiary banks: one, with 
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deposits of about $2.8 million, in the town of Childress in Childress 
County, Texas, and the other, with deposits of about $2.7 million, in the 
town of Hollis in Harmon County, Oklahoma. Harmon County is 
northeast of, and partly contiguous to, Childress County. National, the 
bank in which Farmers seeks to acquire stock, is located in Paducah in 
Cottle County, Texas, which is just south of Childress County. National 
is the only banking office in Cottle County, and holds deposits of about 
$4 million. 

At present, Farmers owns 5 per cent of National’s stock. The pro- 
posed acquisition of 150 additional shares of stock would cause Farmers 
to own 10 per cent of National’s outstanding stock. National would not 
become a “subsidiary” of the holding company within the meaning of 
the Act, since subsidiary status is based upon ownership of 25 per cent 
or more of the voting shares of a bank. 

Insofar as the first three statutory factors are concerned, it appears 
that the financial history and condition of Farmers and National are 
satisfactory and that their prospects and the character of their manage- 
ment are good. As to the fourth factor, Farmers asserts that its increased 
stock ownership of National would enable it to use its greater influ- 
ence in the management of the bank to expand the bank’s loan operations 
to accommodate worthy farmers, ranchers, and businessmen in the 
Paducah area. However, there is no evidence that National has not been 
serving its area adequately or that demand for loans by qualified bor- 
rowers has not been satisfied. In the Board’s opinion, the proposed stock 
acquisition would not substantially contribute to, although it would not 
be inconsistent with, the “convenience, needs, and welfare of the com- 
munities and the area concerned.” 

Turning to the fifth statutory factor, there is no suggestion that the 
proposed expansion of the size or extent of the holding company system 
involved would be inconsistent with adequate and sound banking. The 
crucial question is whether such expansion would be consistent with the 
public interest and the preservation of competition in the field of banking. 

The area concerned is sparsely populated and the towns are relative- 
ly small. Paducah accounts for a large part of the population of Cottle 
Country. The nearest town with banking facilities is Childress, 31 miles 
to the north, which has two banks. One is a subsidiary of Farmers, as 
previously mentioned; the other is about twice the size of Farmers’ bank 
and is not controlled by a holding company. There are four banks lo- 
cated in three other towns in adjoining counties, located from 32 to 42 
miles distant from Paducah. 

To the extent that the proposed transaction might result in a diminu- 
tion of banking competition, it would, in the Board’s opinion, be limited 
to the area between and around Paducah and Childress in which there 
are three banks, one being Farmers’ subsidiary in Childress. Assuming 
that the acquisition by Farmers of additional stock of National would 





BANK HOLDING COMPANY ACT 327 


tend to draw further within its influence a second of the three banks in 
this area, it might diminish, to some degree, the availability to residents 
of the area of alternative sources of banking services under separate and 
independent control. However, one of the remaining alternative sources 
would be the second bank in Childress, the largest bank in the area; and, 
as previously indicated, there are four other banks in towns which, in 
view of geographic and population factors, may be regarded as only a 
relatively short distance from the Childress-Paducah area. 

After consideration of the foregoing facts in the light of the purposes 
of the Act and the factors contained in Section 3(c) thereof, it was the 
Board’s tentative decision, notice of which was duly published in the 
Federal Register, that approval of this application would be consistent 
with the statutory objectives and the public interest. As permitted by 
that notice, certain objections and comments were submitted to the 
Board; and all of such objections and comments have been carefully 
considered. 

One of the objections received and considered by the Board urges 
that the acquisition by Farmers of additional voting shares of National 
cannot lawfully be approved by the Board because the acquisition pro- 
posed by Farmers would be ultra vires, that is, beyond the powers con- 
ferred on Farmers as contained in its charter granted by the State of 
Texas. In the Board’s opinion this objection cannot be sustained. 

In connection with bills that preceded the passage of the Bank Hold- 
ing Company Act of 1956, Congress considered various proposals that 
would have precluded approval by the Board of any acquisition in con- 
flict with applicable State law. Congress rejected all such proposals, 
with the single exception, not here pertinent, of the provision contained 
in Section 3(d) of the Act that prohibits approval of acquisitions across 
State lines. The Board has previously taken the position that no pro- 
vision of the Bank Holding Company Act operates to preclude the Board 
from approving a particular transaction merely because it appears to be 
in contravention of a State statute. (In the matter of the Applications 
of First New York Corporation, et al., 44 Federal Reserve BuLLETIN 
902, 905 (1958) ). This position is here reaffirmed; and the same prin- 
ciple must be applied to a provision in an applicant’s corporate charter. 
This does not mean, of course, that a particular transaction need not 
meet the requirements of any statute, Federal or State, that might be 
applicable to any aspects of such transaction. It is not the province of 
the Board, however, to determine whether such a transaction would vio- 
late State law or exceed the charter powers of a State corporation; such 
questions are within the jurisdiction of the appropriate State administra- 
tive and judicial authorities. 

Another objection received by the Board in this case urges that com- 
mon control of two or more banks in the State of Texas contravenes that 
State’s prohibition against branch banking and, as a consequence, con- 
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travenes the provisions of the Bank Holding Company Act. In the 
Board’s view, this objection is clearly answered by the legislative history 
of that Act. 

Chief among the proposals considered by Congress for limiting the 
Board’s discretionary authority under the Act was that contained in a 
bill passed by the House of Representatives which would have pro- 
hibited approval of any acquisition of stock of a bank in any State ex- 
cept “within geographic limitations that would apply to the establish- 
ment of branches of banks under the statute law of such State,” unless 
the acquisition was affirmatively authorized by the law of the State. 
This proposal, however, was rejected by the Senate, and the bill finally 
enacted into law contained no provision that would require the Board 
to consider the existence or not of branch banking legislation within a 
particular State in passing upon an application that would result in 
holding company expansion within that State. At the time of passage 
of the Act, Congress was apparently aware of the existence of legislation 
in several States that prohibited branch banking. Congress was pre- 
sumably aware of the fact also that in the National Bank Act it had 
specifically taken into consideration the existence of State branch bank- 
ing laws in authorizing the Comptroller of the Currency to approve the 
establishment or operation of a branch by a national bank only if State 
laws specifically and affirmatively authorized State banks to have such 
branches. No mandatory reference to State branch banking provisions 
was included in the Bank Holding Company Act. Thus, notwithstand- 
ing proposals made on the floor of the Congress regarding the relation of 
State branch banking laws to holding company expansion, the existence 
in a particular state of a prohibition against branch banking cannot be 
weighed as an adverse consideration by the Board in exercising its 
judgment on a holding company’s application to acquire stock of a bank 
in that State. 

It appearing that the proposed acquisition would be consistent with 
the statutory objectives and the public interest, it is the judgment of the 
Board that the application should be approved. It 1s sO ORDERED. 


DIssENTING STATEMENTS OF GOVERNORS SZYMCZAK AND ROBERTSON 


The proposed acquisition in this case would tend to lessen banking 
competition. At present, persons residing in the area between and 
around Paducah and Childress have three conveniently available choices 
of banking services: The First National Bank of Paducah and the two 
banks in Childress, one of which is a subsidiary of the holding company. 
The holding company already owns 5 per cent of the stock of the Padu- 
cah bank. Its acquisition of an additional 5 per cent will admittedly and 
purposefully increase its influence in the affairs of that bank and to that 
extent will likely result in a diminution of competition between the 
Paducah bank and the holding company’s subsidiary bank in Childress. 
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Against this adverse factor of probable lessening of competition, 
there are no offsetting favorable considerations. It is apparent that the 
Paducah bank is adequately meeting loan demands in its community. 
There is no positive indication that the proposed stock acquisition would 
in any way tend to improve banking services or otherwise contribute 
to the public interest. 

The facts that the holding company and the bank involved in this 
case are relatively small and that the area concerned is now sparsely 
populated (although it may not always be so), do not warrant a de- 
parture from the general principles that would be applied in a case in- 
volving larger institutions and more heavily populated areas, when con- 
sidered in the light of the factors stated in Section 3(c) of the Bank 
Holding Company Act. In our judgment, the application should be 
denied. 


Bank Has Burden of Proving It Is Holder 
in Due Course 


Plaintiff bank, the named payee of a promissory note, sued 
the defendant maker for non-payment. At the conclusion of 
the evidence, the trial court granted plaintiff's motion for a 
directed verdict and awarded it judgment. It was defendant's 
position that the bank could not be a holder in due course 
because a carpet salesman had fraudulently induced the de- 
fendant to sign the note. Defendant appealed. 

The evidence showed that the salesman made various false 
representations including the representation that carpeting to 
be sold defendant would be as good as a sample exhibited to 
defendant and thereby induced defendant to sign a cognovit 
note and chattel mortgage in blank. The salesman also repre- 
sented that the note and mortgage was a “contract” and the 
document was so labeled. Defendant further claimed that the 
amount filled in was not an amount authorized by him, and 
plaintiff bank, whose name was filled in as payee, was unable 
to prove that the note had been filled in when the salesman 
delivered the note to it. Plaintiff bank credited the face amount 
of the note to the account of the salesman but did not prove that 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 653. 
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any checks had been drawn against the amount so credited. 


The Supreme Court of Colorado reversed the judgment 
below. It concluded that the evidence was not sufficient to 
submit the question of fraud in the execution (which, if proved, 
would be a real defense, good against a holder in due course) 
to the jury. The court stated that defendant had received a 
copy of the instrument in question and was duty bound to read 
it. Since it was negligence here as a matter of law not to have 
read the instrument, fraud as a real defense created no jury 
question. But, the court opined, there was sufficient evidence 
of misrepresentations by the salesman in order to induce execu- 
tion of the instrument as to place plaintiff's status as a holder 
in due course in issue. Defendant having established a prima 
facie defense (as to the salesman), the burden was on the bank 
to establish that it was a holder in due course. Atkinson v. 
Englewood State Bank, Supreme Court of Colorado, 348 P. 2d 
702. The opinion of the court follows: 


DOYLE, J.—Plaintiff in error seeks reversal of a district court judg- 
ment in the amount of $1,093.41 based upon an action instituted by de- 
fendant in error on a promissory note. Plaintiff in error, who will be 
referred to here as defendant, was the maker of the note and defendant 
in error, Englewood State Bank, was named as payee therein and will 
be here referred to as plaintiff. 

On September 14, 1956, one Jack Palmer called on defendant at the 
latter’s home for the purpose of selling carpeting. He held himself out 
as a representative of Majestic Carpet Mills, the “regional office” of 
which was at 2500 South Osceola Street, Denver, Colorado. Palmer ex- 
hibited a sample of carpet to defendant (in connection with the sale) and 
also orally offered to pay defendant $50 if defendant would allow him to 
photograph the completed carpeting job (presumably for use by him 
in other sales). Palmer also agreed to pay defendant $25 for each sales 
lead which he furnished. On this occasion the parties signed a “contract” 
which memorialized the sale and their business association. This docu- 
ment was printed and contained a heading “Majestic Carpet Mills Con- 
tract” Regional Office 2500 South Osceola, Denver, Colorado. Included 
in it were stipulations which described the carpet and which also pro- 
vided: $25.00 on each sale to leads furnished. Permission to photograph 
granted. Total cash price $823.80, 36 monthly payments $28.03.” There 
were other provisions which are not here important. In making the 
sale Palmer carefully demonstrated by use of the sample the high quality 
of the product. 
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The note on which suit was brought was signed in blank by defend- 
ant. Palmer represented that this document was a contract and indeed 
it was so labeled. However, from the very small print it emerges as a 
cognovit note and a chattel mortgage. Defendant testified that Palmer 
was to fill in the specific terms-on a typewriter at home. The amount 
filled in was $1,009.80, an amount which defendant claimed was un- 
authorized, and the name of the Englewood State Bank, which to this 
time had not been mentioned, was filled in as payee. 

The plaintiff's officer was unable to state whether this particular note 
had been filled in when it was delivered to the bank, and testified that 
in 90% to 100% of such cases the note was filled in when plaintiff re- 
ceived it. Admittedly, however, the acknowledgment had not been 
taken with defendant personally present. 

The evidence discloses that the carpet wore out and became valueless 
within a few months. Palmer had then departed. Majestic Carpet Mills 
appears to have been a temporary trade name which also evaporated 
quickly. The plaintiff had furnished the form notes to Palmer for buyer’s 
signature and had checked defendant’s credit when the sale was con- 
summated and before defendant signed the note contract. 

At the close of the evidence the trial court granted plaintiff's motion 
for a directed verdict. It concluded that: 


“... There has been no defense here, no proof of fraud, and I 
think the other point is good that the bank is a holder in due course 
and the defense of fraud is not available.” 

The points urged by defendant are: 


I. “The trial court erred in holding that the Bank was a holder in due 
course and that the defense of fraud was neither proven nor available as 
a defense. 

“Under the Colorado Negotiable Instruments Act, the Bank neither 
took the note in good faith or for value, and an original payee cannot 
be a ‘holder in due course.’ 

II. “The trial court erred in holding that there was no proof of fraud.” 


I. 


The primary question and the one which is anterior to determination 
of whether plaintiff is a holder in due course is that of the legal suffici- 
ency of the defendant’s proof of fraud. The burden of establishing this 
affirmative defense was on defendant because “Every holder is deemed 
prima facie to be a holder in due course; but when it is shown that the 
title of any person who has negotiated the instrument was defective, the 
burden is on the holder to prove that he or some person under whom 
he claims acquired the title as a holder in due course. .. .” C.R.S. 1953, 
95-1-59. The plaintiff here was entitled to the presumption of due course 
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holding until defendant succeeded in showing a defense. If the de- 
fendant’s showing of fraud was adequate the burden then shifted to 
plaintiff to prove that is was a holder in due course. 95-1-59, supra, 
Johnson County Savings Bank v. Gregg, 51 Colo. 358, 117 P. 1003. 

The alleged false representations upon which the defense is predi- 
cated are: (1) That the carpet, which defendant contracted to buy, was 
equal in quality to the sample exhibited, (2) that defendant would re- 
ceive a credit of $50 for agreeing to a photograph, and (3) agreement 
by Palmer to pay $25 for each customer. 

The theory of defendant that the representations that he was a part- 
ner in the enterprise; the deceptive trade name and sale contract, and 
the manner of obtaining his signature on the note-contract, all add up to 
a swindling operation finds support in the evidence and is sufficient in 
quality and quantity as against a holder not in due course. C.R.S.1953, 
95-1-55. The issue whether the contract and note were induced by fraud 
was therefore a question for the jury. 


The contention that fraud in the execution (a real defense) is shown 
by the defendant's testimony that he signed the note believing that it 
was a contract is not sufficiently supported. As to this we fail to see 
justifiable reliance by defendant on the representation that the note 
was a contract—especially in view of the fact that defendant later re- 
ceived a copy of this document and failed to then act. Defendant knew 
that his signature created a legal obligation and he was duty bound to 
read the instrument. Britton, Bills and Notes, p. 583, Chap. 130, Fraud. 

It is generally (there are some exceptions) negligence as a matter of 
law to sign without reading a document which creates a legal obligation 
where inability to read is not shown. Thus the trial court correctly re- 
fused to submit to the jury the issue of fraud as a real defense. Britton, 
supra. Though fraud as a real defense (that is, fraud which is effective 
even as to a holder in due course) is not here available to defendant, 
the misrepresentations as to the character of the instrument signed is 
available if the plaintiff is not a holder in due course. 

We conclude that there was sufficient evidence of fraud as an in- 
ducement to the execution of the instrument here so that the question 
whether plaintiff was a holder in due course was in issue. Defendant 
having proved at least a prima facie defense, the burden was on plain- 
tiff to establish by a preponderance of the evidence that it was a holder 
in due course. C.R.S. 53, 95-1-52. 


II. 


Sec. 52 of the Negotiable Instruments Law provides as follows: 


“Who is holder in due course.—A holder in due course is a holder 
who has taken the instrument under the following conditions: 
“(1) That it is complete and regular upon its face; 
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“(2) That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonored, if such was 
the fact; 

“(8) That he took it in good faith and for value; 

“(4) That at the time it was negotiated to him he had no notice 
of any infirmity in the instrument or defect in the title of the person 
negotiating it.” 


We agree with defendant’s contention that the value requirement of 
Sec. 52 (3) was not satisfied. It is undisputed that following receipt of 
of the note from Palmer, plaintiff credited his account in the amount of 
$823.80. There is not the least suggestion, however, that Palmer was 
allowed to draw checks against the credit thus extended. Whether the 
mere crediting of a depositor’s account, without more, constitutes the 
giving of value or whether an actual detriment must have been suffered 
has not been heretofore decided in this state. The rule appearing to be 
more just and reasonable is that which holds the mere extension of 
credit to be insufficient to constitute value. This is the view adopted by 
a great majority of courts in the United States. 


“With few exceptions, the cases hold that a bank does not become 
a holder for value merely by giving credit...” Britton, supra, Sec. 
97, p. 394. 


The Negotiable Instrument Act is silent on the particular question 
but the Unitorm Commercial Code, Sec. 3-303 adopts the view that the 
giving of credit without more is not the giving of value. Bromfield v. 
Cochran, 86 Colo. 486, 283 P. 45, 68 A.L.R. 722, is an analagous decision 
that supports this view. 

Whether the instrument was complete and regular on its face as re- 
quired by Sec. 52(1) is also questionable. To establish this to the degree 
of probability, plaintiffs officer testified that in 90% to 100% of such 
cases the instruments are filled in when delivered. From this it cannot 
be said that the fact of regularity was indisputable. 


Il. 


Having concluded that the plaintiff failed to sustain the burden of 
proof that it was a holder in due course, we find it unnecessary to decide 
the question of whether plaintiff is precluded from being a holder in due 
course simply by reason of the fact that it is named as payee in the note. 
We refrain from determining this issue as well as the related issue of 
whether the plaintiff can by reason of his peculiar relationship to Pal- 
mer hold the status of a holder in due course in the circumstances be- 
fore us, assuming that a payee can, under some circumstances, be a 
holder in due course. Cases on both sides of the issue are collected in 
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Brannan, Negotiable Instruments Law, 545-550 (6th ed. 1938) and in 
Britton, supra, 327. See also 142 A.L.R. 489; Aigler, Pavees as Holders 
in Due Course, 36 Yale L.J. 608 (1927). 


IV. 


The bank contends finally that even if the evidence of fraud was 
sufficient to send the case to the jury on that issue, the defense is an 
equitable one which could properly be decided by the court without the 
aid of the jury and that its finding that there was no proof of fraud can 
be construed as a resolution by the court of the disputed factual issue in 
favor of the plaintiff. No authority is cited for this proposition, and 
we believe the contrary to be the law. Fraud in both the execution and 
the inducement was available as a defense in an action at law. Enelow 
v. New York Life Ins. Co., 1985, 293 U.S. 379, 55 S.Ct. 310, 79 L.Ed. 
440; 2 Pomeroy, Equity Jurisprudence, Sec. 914 (4th ed. 1918); 14 
American & English Encyclopedia of Law 164 (2d ed. 1900); cf. Lesser 
v. Porter, 94 Colo. 348, 30 P.2d 318. Thus under Rule 38, R.C.P.Colo., 
the defendant was entitled to have this issue go to the jury. 

We conclude, therefore, that the defense of fraud was one for the 
jury and that the trial court erred in not submitting it. The judgment 
is reversed and the cause remanded for further proceedings consistent 
with the views herein expressed. 

MOORE and KNAUSS, JJ., concurring. 


“CHECK-CREDIT” PLANS IN INDIANA DO NOT VIOLATE 
USURY LAW 


The Attorney General of Indiana has ruled that the interest 
rates charged by a number of Indiana banks in their “check- 
credit” plans do not violate the state’s usury laws. The usual rate 
charged with these plans is 1% per month on the unpaid balance. 
The Attorney General indicated that although his decision was 
to be interpreted as a general one which did not approve of any 
specific plan, he did take the position that the “check-credit” 
service was a form of installment loan where interest rates con- 
form to law. 





FEDERAL BANKING LAWS 
By F. GLOYD AWALLT of the Washington, D. C. Bar 


Notes from Washington pertaining to federal banking legislation 
and the regulation of banks by supervisory agencies. 


Legislation 


The House Committee on Banking and Currency has 
favorably reported H. R. 10213, a bill to amend the National 
Housing Act to halt the serious slump in residential construction, 
to increase both on-site and off-site job opportunities, to help 
achieve an expanding full employment economy, and to 
broaden home ownership opportunities for the American 
people. The bill seeks to amend the National Housing Act so 
as (1) to make it clear that FHA may insure mortgage loans 
made by individuals as well as those made by corporate and 
other commercial lenders, in order to make the program more 
effective in smaller towns and communities; (2) to give dis- 
cretionary authority to the FHA Commissioner to reduce the 
annual premium charge for mortgage insurance granted under 
any of FHA’s title II programs to as low as one-fourth of 1 
percent; (3) to provide that it shall be one of the purposes of 
the Federal National Mortgage Association, in its secondary 
market operations, to aid in the stabilization of the mortgage 
market; (4) to require FNMA, during the 1-year period begin- 
ning on date of enactment, to purchase any mortgage which is 
offered to it regardless of the type of housing covered, so long 
as title to the property is good and the mortgage is otherwise 
eligible and not in default; (5) to prohibit FNMA, during the 
1-year period beginning on date of enactment, from selling or 
otherwise disposing of any mortgage which it may hold except 
for cash, and from selling or otherwise disposing of any such 
mortgage at a price less than its acquisition price; (6) to fix the 
amount of FNMA stock which a person is required to purchase 
when selling a mortgage to FNMA, during the 1-year period 
beginning on date of enactment, at 1 percent of the unpaid 
principal amount of the mortgage; (7) to require that FNMA, 
in the performance of its special assistance functions during the 
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1-year period beginning on date of enactment, shall not pay less 
than par for any mortgage; (8) to provide that the maximum 
charges or fees which FNMA may impose for its commitment 
and purchase of a mortgage under the special assistance prog- 
ram, during the 1-year period beginning on date of enactment, 
shall be 1 percent of the unpaid principal amount of the mort- 
gage, with one-fourth being collected at the time of commit- 
ment and the remainder at the time of purchase; (9) to make 
it clear that mortgages on cooperative housing insured by FHA 
under section 213 are eligible for purchase by FNMA under its 
program 10 special assistance operations; (10) to provide an 
additional $1 billion for FNMA’s program 10 operations; (11) 
to create a $50 million special assistance fund for the purchase 
by FNMA of mortgages which are insured under section 203(i) 
(and which cover new construction); (12) to create a $25 
million special assistance fund for the purchase by FNMA of 
mortgages insured under section 810 (the new FHA insurance 
program for defense housing in impacted areas); (13) to require 
the originating mortgagee under an FHA-insured mortgage or a 
VA-insured or guaranteed loan to report to the agency involved 
the amount of any fees, charges, or discounts paid in connection 
with such mortgage or loan; (14) to make it mandatory upon 
the Secretary of Defense to acquire any Wherry Act housing 
(and certain sec. 207 rental housing) which is located at or 
near a military installation which is a permanent part of the 
National Military Establishment; and (15) to extend the bene- 
fits of insurance under Section 809 of the National Housing Act 
to mortgages covering housing for employees of the National 
Aeronautics and Space Administration at research or develop- 
ment installations which have been transferred to such Ad- 
ministration from one of the military departments. 


Mr. Multer has introduced a bill, H. R. 11257, to amend 
the Bank Holding Company Act to prohibit the approval by 
the Federal Reserve Board of bank holding company operations 
unauthorized by state law or disapproved by state authorities. 
The bill provides that in event of disapproval by the state 
supervisory authority, the Board shall not hold a hearing upon 
or approve such applications unless and until notified in writing 
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by such state supervisory authority that its disapproval has been 
withdrawn. The bill also provides that no application shall be 
approved which will permit the applicant to take any action or 
engage in any operation unless the law of each of the states 
in which such action is to take effect or such operation is to be 
carried out specifically permits such action or operation. 


The House Committee on Banking and Currency has favor- 
ably reported S. 1062, which seeks to amend the Federal 
Deposit Insurance Act to provide safeguards against mergers 
and consolidations of banks which might lessen competition or 
tend to create a monopoly in the field of banking. The bill, as 
reported by the Committee, prohibits mergers of federally in- 
sured banks without the approval of the appropriate Federal 
bank supervisory agency. If the merger is to result in a national 
bank or a District of Columbia bank, approval must be obtained 
from the Comptroller of the Currency; if it is to result in a state 
bank that is a member of the Federal Reserve System, approval 
must be obtained from the Federal Reserve Board; if it is to 
result in an insured nonmember state bank, approval must be 
obtained from the Federal Deposit Insurance Corporation. In 
acting on a merger application, the agency having jurisdiction 
over the transaction shall consider the following factors: the fin- 
ancial history and condition of each of the banks involved, the 
adequacy of its capital structure, its future earnings prospects, 
the general character of its management, the convenience and 
needs of the community to be served, whether the bank's corpor- 
ate powers are consistent with the purposes of the Federal De- 
posit Insurance Act, and the effect of the transaction on competi- 
tion, including any tendency toward monopoly. Approval may 
not be given unless, after considering all such factors, the agency 
finds the transaction to be in the public interest. Except where 
immediate action is needed to save a failing bank, the agency 
having jurisdiction over the transaction will request a report 
on the competitive factors involved from the other two banking 
agencies and from the Attorney General. 


Comptroller of the Currency 


The Comptroller has issued a ruling in connection with real 
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estate loans made by national banks secured by liens on lease- 
holds. The new ruling holds that any national bank may make 
or acquire a loan, in accordance with the regulation, secured by 
a first lien on a leasehold under a lease which does not expire 
for at least ten years beyond the maturity date of the loan. He 
held that the “appraised value” of a leasehold, for the purposes 
of section 24 of the Federal Reserve Act, shall be the full ap- 


praised value of the fee simple estate of the land and improve- 
ments, less the greater of: (a) the value of the land without im- 
provements; (b) the average annual rental due under the lease 
from the date the loan is made or acquired by the bank to 
the maturity of the loan, multiplied by twenty (in other words, 
capitalized at 5 per cent); and less 3 percent of the net figure 
thus reached for each full year less than thirty that the lease 
has to run from the time of making the loan. In order to 
qualify as an acceptable leasehold for security for a real estate 
loan made by a national bank, the covenants and restrictions 
contained in the lease which provide for forfeiture or reversion 
in the event of a breach must not be more onerous or burdensome 
than those contained in leases in general use in the area in which 
such bank is located, and the lease should permit acquisition 
of the leasehold by the lending bank by voluntary conveyance or 
assignment by the lessee, and acquisition and sale under judicial 
process, without being subject to such restrictions as would jeop- 
ardize recovery of the security value of such leasehold. The 
new ruling does not apply to loans which are insured under 
titles, II, VI, VII, IX, or section 8 of title I of the National 
Housing Act, or which are insured by the Secretary of Agricul- 
ture pursuant to title I of the Bankhead-Jones Farm Tenant 
Act, or loans which are fully guaranteed or insured by a state or 
by a state authority for the payment of obligations of which the 
faith and credit of the state is pledged, if under the terms of the 
guaranty or insurance agreement the bank will be assured 
of repayment in accordance with the terms of the loan. The 
ruling is to become effective thirty days from March 16, 1960. 
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Board of Governors of the 
Federal Reserve System 


Bank Holding Companies. The Board published notice in 
the FeperaL Recisrer for March 15 that it is considering 
amending Regulation Y so as to provide for publication in the 
FEDERAL RecisTER of notice of receipt of all applications by 
bank holding companies for stock or asset acquisitions. The 
purpose of the amendment is to afford interested persons full 
opportunity to submit to the Board comments and views with 
respect to such applications, and to facilitate prompt considera- 
tion thereof in the light of any such comments or views. Under 
the proposed ruling such applications must be submitted to the 
Federal Reserve Bank not less than 60 days before the date on 
which it is proposed that the transaction approval be consum- 
mated. Five copies of such application must be filed except 
where copies of the application are required to be transmitted 
to both the Comptroller of the Currency and the appropriate 
state supervisory authority, in which circumstances six copies 
of the application shall be filed. The Federal Reserve Bank 
receiving the application shall retain two copies and forward 
all others to the Board, following which the Board will publish 
in the FepERAL REGISTER a notice of such receipt, stating the 
names and addresses of the applicant and the bank or banks 
involved, indicating the general nature of the proposed trans- 
action, and allowing 30 days for the submission of written 
comments or views by interested persons. Persons submitting 
comments or views shall furnish a copy thereof to the applicant 
and shall advise the Board directly or through the Federal 
Reserve Bank in writing of such transmission to the applicant. 
All applications filed will be available at the offices of the Board 
or of the Federal Reserve Bank for inspection by any person to 
whom permission for such inspection is granted by the Board. 


Loans by Banks for the Purpose of Purchasing or Carrying 
Registered Stocks. The Board has amended Regulation U (Sec. 
221.3 of the Federal Reserve Act) to restore the language of 
paragraph (b)(1) of that section as it stood prior to June 15, 
1959, in order to avoid administrative problems arising under 
the provision that has been in effect since that date. As 
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amended, the section provides that no loan, however it may 
be secured, need be treated as a loan for the purpose of 
“carrying” a stock registered on a national securities exchange 
unless the loan is as described in subparagraph (2) or the 
purpose of the loan is to enable the borrower to reduce or retire 
indebtedness which was originally incurred to purchase such 
stock, or, if he be a broker or a dealer, to carry such stocks for 
customers. 


MERCHANT MARINE BONDS AS SECURITY FOR 
ADVANCES BY FEDERAL RESERVE BANKS 


In answer to a recent inquiry the Board of Governors of the 
Federal Reserve System has pointed out that Merchant Marine 
Bonds are not eligible as security for advances by Federal Re- 
serve Banks to member banks under Section 13 of the Federal 
Reserve Act (12 U.S.C. 347). That section permits Federal Reserve 
Banks to make advances not exceeding ninety days on member 
banks’ promissory notes secured by “notes, drafts, bills of ex- 
change, or bankers’ acceptances as are eligible for rediscount or 
for purchase by Federal Reserve Banks.” The Board indicated 
that in view of the history of the statute, it was meant to refer only 
to agricultural or commercial obligations and that Merchant 
Marine Bonds are not of that character. 

The Board did point out however, that such bonds are eligible 
as security for advances pursuant to Section 10(b) of the Federal 
Reserve Act (12 U.S.C. 347b) which authorizes advances to mem- 
ber banks on “notes having maturities of not more than four 
months and which are secured to the satisfaction of the Federal 
Reserve Bank.” Federal Reserve Bulletin, February 1960. 
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BANKING BRIEFS 


Digest of current decisions and reports 


in the field of commercial banking 





Bank's Chattel Mortgage Superior to Mechanics Lien 


Manufacturers National Bank of Detroit v. Greenwade, Court of Appeals of Kentucky, 
329 S..W..2d.586 
Bank, holder of Michigan chattel mortgage, commenced lawsuit 
and caused car to be seized in Kentucky. Car later released to mort- 
gagor upon execution of forthcoming bond. Bank's lien held superior 
to mechanics lien for repairs thereafter made to car. For similar de- 
cisions see B.L.J. Digest (Fifth Edition) § 874. 


Convenience and Needs of Community Justify Proposed 
New Bank 
Suburban Bank of Kansas City v. Jackson County State Bank, Kansas City Court of 
Appeals, Missouri, 330 S. W. 2d 183 

Substantial evidence supports finding of State Banking Board that 
convenience and needs of community warrant opening of proposed new 
bank and that probable volume of business sufficient to maintain sol- 
vency of existing banks in locality. “Convenience and needs of the 
community” can be served by new banks even though existing banks 
have been rendering adequate service. For similar decisions see B.L.]J. 
Digest (Fifth Edition) § 121. 





Open End Provision in Real Estate Mortgage 
Valid in Indiana 
Sparrenberger, Trustee etc. v. National City Bank of Evansville, Court of Appeals, 
Seventh Circuit, 272 F. 2d 696 

Real estate mortgage given in 1951 to secure payment of $16,000 
promissory note as well as payment of “any other indebtedness” from 
mortgagor to mortgagee held to be valid security for promissory note 
executed in 1956 under Indiana law. For similar decisions see B.L.]. 
Digest (Fifth Edition) § 887.5. 
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Individual Signing Corporate Note Liable as Co-Maker 
Norman v. Beling, Superior Court of New Jersey, Appellate Division, 157 A. 2d 17 


Plaintiff sued as holder in due course of a series of promissory notes 
which bore on their faces corporate maker's typewritten name and under 
which were the signatures of two individuals. Court refused to admit 
parol evidence that second individual signed as treasurer of corporation 
and held him liable as co-maker. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 376. 


Conditional Seller Barred From Deficiency Judgment 


Bergen Auto Company v. Mattarochio, Superior Court of New Jersey, Appellate 
Division, 155 A. 2d 787 
Resale of car 86 days after repossession was not a reasonable time 
within which to have held voluntary resale and conditional seller, having 
by the unreasonable delay elected to retain the goods, could not sue for 
a deficiency judgment. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 1357.5. 


Failure to File Chattel Mortgage on Goods in Possession 
of Mortgagee Does Not Invalidate Mortgage 


In re Princeton Rubber Co., Inc., Court of Appeals, Seventh Circuit, 272 F. 2d 197 


Chattel mortgage on machinery located in New Jersey and Ohio and 
in possession of mortgagee was not filed in either state. Machinery then 
shipped to mortgagor’s place of business in Chicago, Illinois where 
mortgage was filed four days after its execution. Upon reclamation 
proceeding by bank which held chattel mortgage it was held that 
bank’s lien valid as against mortgagor's trustee in bankruptcy. For 
similar decisions see B.L.J. Digest (Fifth Edition) § 865. 


Mortgagee Cannot Maintain Action for Damage to 
Mortgaged Premises 
Allstate Finance Corporation v. Zimmerman, United States Court of Appeals, Fifth 
Circuit, 272 F. 2d 323 
Under Florida law, mortgagee has no such title to mortgaged prem- 
ises as to be able to maintain action for damage to mortgaged premises 
arising out of defendant’s trespasses, and fact that mortgagee subsequent- 
ly foreclosed and purchased at mortgage sale gave mortgagee no right to 
maintain such action where mortgagee bid full amount of debt at mort- 
gage sale. For similar decisions see B.L.]. Digest (Fifth Edition) § 887. 


BANKING LEGISLATIVE 
TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the nation, 
include the following: 


ALABAMA: State Insurance Superintendent Edmon L. Rinehart 
rescinded an order banning the sale of accident and health insurance 
in Alabama in connection with credit purchases and loans not covered 
by the state small loan law. 

The state’s small loan regulatory law, enacted last year, prohibits 
small loan firms from selling accident and health insurance with such 
loans—those up to $300. The effect of Rinehart’s rescinded order, 
originally issued in January, would have been to extend this ban to all 
kinds of health insurance in connection with credit. This would have 
included installment sales of automobiles, appliances and furniture. 

This action by Rinehart had been attempted under his general statu- 
tory powers to fix regulations for insurance companies, not on the basis 
of the small loan act. 

A new regulation issued by the State Insurance Department now holds 
such coverage is permissible, with two restrictions. Insurance com- 
panies must file rates every March 1, and their loss ratio, or benefits 
paid, must equal 50 per cent of premiums. 

Rinehart subsequently also rescinded another regulation through 
which he had sought to set rate ceilings for credit life insurance sold 
in connection with loans and credit other than those covered by the 
state small loan law. 

This rescinded order, which also had been issued in January, set a 
temporary ceiling on rates on “reducing term” credit life insurance and 
banned the sale of “level term” life insurance with loans. The ceiling 
was fixed at 75 cents per $100 of money loaned for reducing term insur- 
ance—that amount of insurance which is reduced as the loan is paid off. 

Although Alabama’s small loan law prohibits the sale of accident and 
health insurance in connection with loans up to $300, it allows credit 
life insurance with premiums limited to 75 cents per $100 of such loans. 
Effect of Rinehart’s order would have been to extend this limit to other 
forms of credit and loans of more than $300. The order also would 
have provided that premiums on credit life insurance must be based on a 
50 per cent loss ratio, with rates filed by March 1 of each year. 

Rinehart rescinded the credit life insurance order following a hearing 
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at which representatives of banks and insurance firms questioned his 
legal power to issue such a regulation. 

Although dropping the order in agreement with the view that he 
might not have such powers, Rinehart said he probably would make 
recommendations to the Alabama legislature to provide for such regu- 
lations. 

He said there is “serious doubt, in the absence of an express directive 
from the legislature, that the superintendent of insurance has the 
power even to approve or disapprove premiums for credit life, accident 
and health insurance.” 

“My department,” he added, “will continue to collect data concerning 
the sale and underwriting of credit life, accident and health insurance 
both in Alabama and nationwide to the end that I shall be prepared 
to make recommendations to the legislature concerning the need for 
and desirable form of legislation regulating rates and terms of contracts 
in this field. 

“In this connection, I point out that the so-called new insurance code 
proposal contains a modified form of the model bill giving the superin- 
tendent of insurance power to disapprove rates which are excessive 
with respect to the benefits granted by the policies.” 

Rinehart ordered insurance companies to file detailed rate schedules 
on such insurance with his department. 

Before acting on the credit life insurance issue, Rinehart earlier 
rescinded an order which would have banned the sale of accident and 
health insurance in connection with credit purchases and loans not 
covered by the state small loan law. 

In another development, a temporary injunction halted Alabama 
officials from enforcing three of several new rules adopted under the 
state’s small loan law and which had been scheduled to go into effect 
Feb. 26. 

The injunction was issued as the result of a petition filed by Estil 
Baker, operator of Waterman Finance Co., Mobile, and Kenneth R. 
Martin, Mobile attorney and notary public. Named as respondents were 
Lehman J. Lewis, supervisor of the State Bureau of Loans, and John 
C. Curry, state superintendent of banks. 

The rules in question, which the petition claimed were in violation 
of the state code and constitution, would forbid a loan licensee from re- 
quiring a borrower to pay notary fees; forbid a loan company operator 
from making more than one loan to any person at one time; and forbid 
a loan company operator from knowingly permitting a borrower to 
obtain a loan from more than one company operated by a single business- 
man. 


DISTRICT OF COLUMBIA: A House District subcommittee heard 
further expressions of support for proposed legislation to protect auto- 
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mobile buyers in the District of Columbia against overcharging on time 
purchases—especially on used cars—by setting maximum finance charges. 
Similar views backing the bill had also been given at an earlier hearing. 

The measure, backed by the District Commissioners, would fix 
limits ranging from $8 a year for each $100 of value for new cars to 
$16 a year for cars four years old or more. Also, finance companies 
would be licensed and required to post bonds up to $25,000 against 
violations of the act. 

Those speaking in support of the bill at the recent hearing included 
Ross D. Netherton, counsel for the District Division, American Auto- 
mobile Association. He said most persons overcharged on used car 
purchases prefer to bear losses rather than admit they have been bilked. 
This, he said, explains why only relatively few complaints are lodged 
against unscrupulous dealers. He termed the bill “must legislation” for 
the district. 

Also backing the bill was Maurice J. Murphy, executive vice presi- 
dent of the Automotive Trade Association, National Capital Area. 
This group includes automobile dealers, as well as 11 finance companies. 

Others endorsing the bill included William R. Lichtenberg, attorney 
for several finance companies, and Daniel Partridge III, representing 
the small loan committee of the D.C. Bar Association. 


KENTUCKY: A bill to raise the legal interest rate limit from 6 
to 6} per cent on home construction and certain business loans 
was introduced in the Kentucky legislature by Senator Strother Melton 
of Paducah and others. 

The proposed new limit would apply to loans for manufacturing, 
industrial or commercial real estate improvements or construction, and 
for residential real estate or home construction. 

Meanwhile, a Kentucky House committee killed a bill which would 
have reduced the maximum interest rate on small loans from 3% per 
cent per month on the unpaid balance to 1/2 per cent on balances over 
$150. This measure was listed as House Bill No. 240. 


MARYLAND: Rejected by the Maryland House of Delegates were 
two bills which had been backed by major lending companies in the state. 

One of the measures would have liberalized the state small loans act 
by raising the ceiling on signature loans from $300 to $800 while retain- 
ing the present maximum interest rate of 3 per cent monthly, or 36 per 
cent annually, for loans under $300. Interest would be scaled down to 
2 per cent monthly, or 24 per cent annually, on the next $300 and to 1 
per cent a month, or 12 per cent annually, on the final $200. 

The other measure would have increased the lending limit for 
secured loans under the Maryland industrial finance act from $1,500 to 
$2,500. It also would have increased from 6 to 8 per cent the interest 
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for loans up to $1,500, but would have left the interest rate at 6 per cent 
on amounts between $1,500 and $2,500. 


MISSISSIPPI: State Comptroller of Banks R. D. Morrow announced 
that examinations of the 319 small loan brokers and lenders licensed 
by Mississippi show that the finance organizations are operating effi- 
ciently. 

The Mississippi legislature in 1958 for the first time enacted regula- 
tory measures for the small loan industry in the state, setting up 
standards for operations and fees that may be charged. A large number 
of major loan companies have since moved into Mississippi and the 
old-time “loan shark” has completely disappeared, according to Morrow. 

He said the new law appears to be functioning well and the state is 
well pleased with the results. 


NEW HAMPSHIRE: Assistance in preparing a “workable code” to 
govern the operations of small loan companies in the state was offered 
by a spokesman for the New Hampshire Consumer Finance Association 
at a hearing conducted by the Banking Laws Study Commission that 
was created by the 1959 session of the state legislature to make an 
interim study. 

Ernest R. D’Amours of Manchester, appearing for the association, 
told the commission that interest rates on small loans should be 
“not too high,” but at the same time “not so low that they would force 
small loan companies out of business.” 

He also said his group would be in favor of including an “unfair 
practices” section in any new code that might be adopted. 

Rep. Sarkis N. Maloomian of Somersworth, who sponsored a bill 
in the 1959 legislative session aimed at exhorbitant interest rates on 
small loans, said he would be in favor of requiring all small loan firms 
to post the interest rates for their clients. He also would abolish the 
present system of fines for delinquent payments. 

Also heard by the commission was Robert J. Hill, executive vice 
president of the New Hampshire Savings Bank of Concord, who said 
New Hampshire banking institutions should be allowed to offer “a 
broader scope” of services to meet some of the competition they are 
getting from outside the state. 

Hill noted that mutual savings banks in New Hampshire have been 
operating under the same general laws for more than 100 years. 
Asserting that it is time for a general revision, he said his group would 
submit a written brief containing suggested changes. 


NEW YORK: In an action marking a victory for two credit life 
insurance companies, a memorandum opinion issued by a New York 
State Supreme Court justice directed attorneys for the companies to 
draw up an order declaring that the state insurance superintendent 





BANKING LEGISLATIVE TRENDS 347 


lacks authority to limit credit insurance to risks of certain size or fix 
maximum rates. 

The insurance superintendent's Regulation 27A, which gave rise to 
the complaint by the companies, was found invalid by the court. The 
formal court order detailing the findings was expected to be issued 
soon. 

The companies which brought the action with Old Republic Life 
Insurance Co., Chicago, and Credit Life Insurance Co., Springfield, 
Ohio. They earlier had obtained an injunction restraining enforcement 
of the regulation. 


NORTH CAROLINA: Nearly two-thirds of the membership of the 
North State Loan Association went on record as favoring new laws to 
regulate small loan companies in North Carolina. 

State Attorney General Malcolm Seawell earlier started a probe of 
the state’s small loan and finance companies after criticizing the opera- 
tions of two Roxboro firms. 

A resolution adopted by the loan association members at a meeting 
in Greensboro said they will seek the enactment of state legislation next 
year to eliminate unreasonable profits now derived by small loan firms 
from commissions received for selling credit accident and health insur- 
ance. 

With 200 out of the 350 association members attending the meeting 


and voting unanimously, the group also said it endorsed the efforts of 
Seawell, State Insurance Commissioner Charles Gold, State Banking 
Commissioner Ben Roberts and Edwin Duncan, banking commission 
member, to obtain the enactment of a more stringent small loan regula- 
tory law. 


RHODE ISLAND: A bill which would give loan companies a 2 per 
cent increase in their interest rates on loans and mortgages was intro- 
duced in the Rhode Island legislature by Senator Frank Sgambeto of 
North Providence. 

The maximum rates that can be charged by loan and investment 
companies under present Rhode Island law are 6 per cent on loans and 8 
per cent on real estate mortgages. The proposed legislation would 
raise these figures to 8 and 10 per cent, respectively. 

The bill would not apply to firms licensed to do business under the 
Rhode Island small loan business act. The permissible interest rate 
for loans in that category, $300 and under, is 3 per cent a month on the 
unpaid balance. 

The proposed new legislation would make a number of other changes 
in the law regulating loan and investment companies, including one that 
would increase the amount that can be loaned to any one individual 
or firm. 
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Under present Rhode Island law, such companies cannot lend more 
than $10,000 to individual persons or companies. Under the proposed 
change they could lend up to $10,000 or up to 10 per cent of the capital 
stock and paid-in surplus of the loan company, whichever was higher, to 
an individual borrower. 

The proposed change would provide that the portion of a loan 
secured by any federal agency—not just loans backed by the Veterans 
Administration as provided for now—shall be exempt from the $10,000- 
or-10-per-cent-limit. 

The proposed legislation also would: 

Increase from 10 to 20 the number of times a loan company could 
impose a penalty of 5 cents on the dollar for successive defaults on 
installment payments, and impose on such penalties a limit of 2 per cent 
a year on the face amount of the loan instead of the present limit—the 
amount of any one installment. 

Add a section to the present law saying that service charges on mort- 
gages cannot exceed 5 per cent of the mortgage up to $500. The present 
limit is simply 5 per cent. 

Extend from two years to five years the term of loans that loan 
companies can make, except for federally secured loans, which would 
have no limit. 

Permit loan companies to rent safe deposit boxes, with no liability 
for any losses. 

Allow minors full control over their savings accounts with loan com- 
panies. 

Allow loan companies to require 90 days’ notice before allowing 
withdrawals from accounts. 


TEXAS: A temporary injunction forbidding six Houston and Dallas 
firms from charging interest rates in excess of 10 per cent was upheld 
by the First Court of Civil Appeals in Houston. 

It unanimously approved an injunction State Attorney General Will 
Wilson won last year from District Judge Tom Stovall. 

Defendants in the action are General Southwestern Corp., Inter 
Coastal Resources Corp., Apex Credit Co., Thriftway Finance Co., and 
Southwestern Subsidiary Corp., all of Houston, and Cordial Finance 
Co., Dallas. 

When the case was before Judge Stovall last year, a state witness 
said he had paid 320.36 per cent interest on a $20 loan. 

The state attorney general had charged that General Southwestern 
was the parent firm of a Houston-Dallas money lending combine that 
charged usurious interest rates. The defendants appealed Judge Stovall's 
order on grounds of being deprived of property without due process 
of law. 

A date for the trial of the usury charge Wilson filed against the firms 
had not been set at this writing. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 


Ownership of Stock Held by Residuary Legatee Attributed 
to Estate 


Revenue Ruling 60-18, I.R.B. 1960-3, p. 14 


The Internal Revenue Service was recently requested to rule whether 
stock held by the residuary legatee of an estate which is in the process 
of administration and which has remaining known assets sufficient only 
to cover liabilities, will be attributable to the estate in determining the 
income tax consequences of a stock redemption by the estate. Held: 
The interest of a residuary legatee in the estate does not cease until the 
estate has been closed, and such legatee is therefore a “beneficiary” of 
the estate although the remaining estate assets are equal in value only 
to its liabilities. Stock held by such legatee is therefore attributable 
to the estate. 


Classification of “Adopted Child’ Requires Formal Legal Adoption 


Charles M. Lyman, Executor v. John L. Sullivan, Tax Commissioner, Connecticut 
Supreme Court of Errors, November Term, 1959 

Decedent and her late husband had taken a child into their home, 
changed her name to theirs, and held her out as their daughter. Formal 
legal adoption proceedings had not been instituted. It was claimed 
that a bequest to the child was taxable at the rate applicable to an 
“adopted child”, since an amendment of the statute had substituted this 
description for the former “legally adopted child”. Held: The statute 
requires formal adoption proceedings. It would require “clear language” 
to find a legislative intent to introduce “the elements of uncertainty and 
confusion” which would otherwise result. 


Bequest to Individual Member of Religious Order Not Deductible 
Estate of Margaret E. Callaghan, Tax Court of the United States, February 12, 1960 


Decedent bequeathed her residuary estate equally to her four chil- 
dren. One of decedent’s daughters was a member of a religious order 
who had professed solemn vows prior to decedent’s death, but after the 
execution of her will. Under these vows, property acquired by the mem- 
ber became the property of the Order. Held: The bequest was not 
deductible. As the solemn vows had not been taken when the will was 
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executed, the decedent could not be said to have intended a charitable 
bequest, since at the time her daughter could have retained ownership 
of the bequeathed property. 


Bequest to Charity Not Conditional 


Estate of John C. Polster v. Commissioner of Internal Revenue, United States Court 
of Appeals, Fourth Circuit, January 18, 1960 

After the termination of life interests, a trust was to continue for 
the purpose of providing a church with funds for realty and buildings 
within the State of Maryland. The Tax Court had held that the be- 
quest was conditional because trust distributions were limited to 25 per 
cent of the cost of the property, and the possibility that the church 
would not provide the remainder was not “so remote as to be negligible”. 
Held: Since there was no gift over or under the trust instrument, state law 
would not void the gift even if the church should not be able to raise the 
remaining 75 per cent of the cost. Therefore, the bequest was not con- 
ditional, and an estate tax deduction was proper. 


Inheritance Tax Charged Against Future Trust Income 
Estate of McClure, Orphans’ Court of Schuylkill County, Pennsylvania, October 13, 1959 


Decedent’s will created a trust, and since the will contained no ex- 
oneration provision, part of the inheritance tax was assessed against 
the life interest and part against the remainder interest. Held: Where 
at the time of the executor’s accounting, the share of the life tenant in 
the estate’s income was less than the tax assessed against the interest, it 
was proper to charge the balance to trust principal to be reimbursed 
from future income. The problem which will arise if the life interests 
terminate before full reimbursement is made “will be for disposition at 
that time.” 


Saving of Income Taxes Constitutes Motive Sufficient to 
Prevent a Transfer in Contemplation of Death 
M. D. Lockwood, Jr., Executor v. United States of America, United States District 
Court, Southern District New York, December 8, 1959 

Decedent made a transfer to his son, as trustee, at the age of eighty- 
seven years, and about nine months before his death. Testimony was 
introduced which showed in part that decedent was unalterably opposed 
to income taxes but did not have strong feelings about estate taxes, and 
that decedent immediately thereafter purchased an annuity in an amount 
sufficient to bring his income up to where it was before his gift in trust. 
Held: The transfer was not in contemplation of death. Decedent's 
primary motive was to reduce his income taxes. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Annuity Commences at Testator’s Death 
Tracy Collins Trust Company v. Pierpont, Utah Supreme Court, December 30, 1959 


Decedent's will provided a monthly allowance to his widow from 
the date of his death to the date of distribution of the residuary estate. 
The will also provided a monthly income to his widow in the same 
amount. The executor contended that the monthly income was intended 
to commence when the allowance terminated on distribution. Held: 
The monthly income was in the nature of an annuity, and, therefore, 
payable from the date of death despite the additional and similar pro- 
vision for the widow. 


Trust May be Terminated by Consent of the Parties 


Citizens National Bank v. St. Peter's Lodge of Masons, New Hampshire Supreme Court, 
December 31, 1959 

Decedent’s will provided for a trust for the benefit of named parties 
and their spouses for forty years. The remainder at the end of the 
forty-year period was bequeathed to two named charities if then in 
existence, otherwise to an individual. At the death of the income 
beneficiaries there were twelve years remaining until the end of the 
forty-year period. Held: Upon the consent of the interested parties, 
the trust would be terminated, there being no useful purpose to be 
served by continuing the trust for the period provided. 


Joint Bank Accounts Not Nullified by Subsequent Will 
Turbide v. Forest, Michigan Supreme Court, January 4, 1960 


Decedent created certain joint bank accounts with right of sur- 
vivorship in his niece. He subsequently executed a will which in part 
made equal provision for all of his nieces, and an “agreement” which 
provided that the niece succeeding to the bank accounts should divide 
the proceeds thereof among his nieces and a grandnephew. Held: The 
property in the bank accounts passed to the niece upon the death of the 
decedent, and was not subject to the operation of his will or the so- 
called “agreement”. 





THE BANKING LAW JOURNAL 


Time Deposits of Trust and Agency Funds in Member Bank’s 
Own Commercial Department 


Federal Reserve Bulletin, December, 1959, p. 1475 


The Federal Reserve Board has recently considered whether funds 
held by the trust department of a member bank in an agency capacity 
may be commingled and deposited in a single time deposit in the bank’s 
commercial department. Held: They may, but the bank should be 
satisfied, by consultation with counsel or otherwise, that the time de- 
posit is not inconsistent with any applicable State law, court order, or 
applicable trust or agency agreement. Further, the amount deposited 
should be determined on a “reasonable and conservative basis” in the 
light of the expected need for disbursement of the funds, and funds 
should not be deposited if they “might” be needed for disbursement 
during the deposit period. 


Substituted Trustee Not Bound by Limitation 
In re Kny, Surrogate’s Court, Kings County, New York, 142 NYLJ 13, December 18, 1959 


Decedent had appointed his son-in-law and a trust company as co- 
trustees of a testamentary trust. After the death of the individual trustee, 


the bank was authorized to make such changes in the trust securities 
“as shall be ratified and approved by the majority vote of the Executive 
Committee” of the bank. The trust company had, in the meantime, 
been consolidated with another bank. Held: Since the trust company 
was no longer in existence, the substituted trustee could make changes 
free of any requirement of approval by any committee. 


Admission by One Co-Executor Does Not Bind Estate 


Rosenwasser v. Arnstein, New York Supreme Court, New York County, 
142 NYLJ 10, December 30, 1959 

Plaintiff sued an estate on a claim for services rendered to decedent. 
The complaint alleged in part that the executrix had approved payment 
of the claim. The co-executor apparently had not approved payment. 
Held: One executor alone may bind the estate by settling, compromis- 
ing, collecting or adjusting a claim. However, “approval” of a claim 
by an executor accomplishes nothing, and the reference thereto should 
be stricken from the complaint. 





ao mw SB +t OAS DA 


or 


INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Commercial Banks And 
Mortgage Lending 


Differences between existing 
real estate mortgages and those 
of the depression days were out- 
lined at a recent Regional Mort- 
gage Workshop meeting of the 
American Bankers Association at 
San Francisco, California. Mort- 
gages of thirty years ago, it was 
recalled, were generally unamor- 
tized and their terms had little 
or no relationship with the manner 
in which the mortgagor received 
his income. 

Today, the situation is changed. 
Amortization continuously adds to 
the equity the mortgagor has in 
his home, and conversely reduces 
the risk to the bank; the credit- 
worthiness of the average mortgag- 
or is much stronger than it was ten 
or twenty years ago, partly because 
personal income is rising. Other 
important differences are higher 
standards of appraisal and credit 
analysis, and improved methods of 
supervision. In addition, many of 
the loans are practically riskless 
because of insurance and guaranty 
of mortgages on the part of the 
Government. 

However, in spite of the tre- 
mendous improvement in mortgage 
lending techniques, considerable 
variation in commercial bank atti- 
tude toward mortgage lending 
appears in different parts of the 
country. V. R. Steffensen, execu- 
tive vice president of the First 
Security Bank of Idaho, N.A., of 
Boise, Idaho, points out some of 
these _ variations. Commercial 


banks on the eastern seaboard, he 
observes, are now bidding quite 
actively for savings, though most of 
them—especially the large city 
banks—are unwilling to invest their 
savings deposits in long-term mort- 
gages. These institutions prefer to 
employ their deposits, both savings 
and commercial, in providing 
short-term credits to business and 
industry. In the real estate sector, 
they have been satisfied to supply 
interim financing of various types 
when assured takeouts are avail- 
able. 

On the other hand, says the 
Idaho banker, it has been the 
eo of most western commercial 

anks to bid aggressively and ac- 
tively for savings deposits and to 
invest a substantial portion of these 
deposits in mortgage loans. Of 
course, even in the west, mortgage 
lending policies vary from bank to 
bank and from community to com- 
munity. Some banks are much 
more mortgage-minded than others. 

Mr. Steffensen notes that the 
principal competition in the sav- 
ings and mortgage field comes from 
the savings and loan group. Hav- 
ing little choice in the making of 
investments, the latter must invest 
the bulk of its savings share ac- 
counts in real estate mortgages, 
and this restriction has given them 
a competitive advantage over the 
banks. In this connection, Mr. 
Steffensen refers to a recent survey 
which indicated that savings and 
loan institutions, which are now 
furnishing 40 per cent of total 
home mortgage funds, will achieve 
a ratio of 50 per cent by 1970. In 
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contrast, commercial banks, which 
now hold about 28 per cent of the 
home mortgage debt, will witness a 
decrease in their participation to 
22 per cent by 1970. 


Under the laws and regulations 
now governing commercial banks, 
the percentage of deposits which 
can be invested in mortgages is 
limited by the amount of time de- 
posits. This prompts Mr. Steffen- 
sen to declare that “we all are 
aware of the inroads made in our 
savings deposits by the attractive 
yields available on Government 
bond issues. We also are keenly 
aware of the great disparity be- 
tween our savings rate ceiling of 
3 per cent held down firmly by the 
Federal Reserve Authorities and 
the dividend rates as high as 4% 
per cent now being advertised by 
insured savings and loan associa- 
tions.” 

Mr. Steffensen wonders, in view 
of the control of the rate of interest 
payable by banks on savings de- 
posits, why dividend rates paid by 
savings and loan associations are 
not similarly controlled. “We have 
observed,” he remarks, “that with 
a difference of only % per 
cent between the rate of interest 
we as banks pay on savings and the 
rate of dividend paid by savings 
and loans, our savings will show 
satisfactory growth. Where the 
difference is 1 per cent or more, 
practically all savings growth goes 
to our competition, and we are 
fortunate indeed to hold our totals 
even.” 

Dr. Kurt Flexner, Director of 
Mortgage Finance of the ABA, ac- 
knowledges that, in spite of the 
greatly improved quality of the 
mortgage as an instrument of 
credit, weakness in organization 
and markets still prevails. “These 
weaknesses,” he emphasizes, “are 
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significant not only because they 
discourage potential mortgage 
funds from going into housing but 
also because they provide the 
rationale for Government interven- 
tion. In my opinion, if the conven- 
tional mortgage can be given na- 
tional marketability, many of the 
reasons given for the Govern- 
ment’s entrance into the housing 


field will disappear.” 


Loan-Value Ratio in 
Mortgage Lending 


L. A. Jennings, Deputy Comp- 
troller of the Currency, emphasizes 
that the loan to appraised value 
ratio, even when _ generously 
weighted to protect the commer- 
cial bank lender, should never be 
the sole basis—and rarely the prim- 
ary basis—for a mortgage loan. 
Because many jurisdictions, includ- 
ing the Federal Government, have 
considered it necessary to establish 
loan to value ratios by statute, this 
has lent support to the erroneous 
conclusion that this is the most im- 
portant criterion in lending against 
real estate. He points out that this 
ratio is only one of several import- 
ant credit and other factors, includ- 
ing the ability to meet amortization 
payments. 

The Deputy Comptroller does 
not contend that the loan to value 
ratio lacks importance. He notes, 
however, that this importance 
tends to diminish in direct rela- 
tion to the soundness of a bank's 
mortgage loan policies—particular- 
ly its adherence to reasonable 
credit standards relative to the bor- 
rower's ability to service his loan. 
Excessive reliance on even seem- 
ingly generous loan to value ratios, 
experience shows, has been unwise. 

Uniformity is not a virtue of the 
statutory requirements dealing 
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with the loan to value ratios of 
mortgage loans. National banks, 
depending on amortization and 
maturity requirements, may loan 
from 50 per cent to 75 per cent of 
appraised value; the usual loan is 
66 2/3 per cent of appraised value 
amortized. Nine states authorize 
various combinations ranging to 
high points of 70 per cent to 85 per 
cent of appraised value; eleven 
states authorize loans up to 66 2/3 
per cent of appraised value; six 
states limit the loan to value ratio 
to 60 per cent; the remaining 
twenty-four states have no such 
statutory limitation. 

Mutual savings banks, in the 
states where they are important 
banking factors, are governed by 
statutory loan ratios ranging from 
60 per cent to 90 per cent. On the 
other hand, Federal savings and 
loan associations may lend up to 
90 per cent of the appraised value 
of a home already built to be occu- 
pied by the borrower, and with 
amortization over a span of 25 
years. It is also interesting to ob- 
serve that, in twenty-three states, 
state-chartered savings and loan 
associations are not subject to any 
statutory restrictions on the loan 
to value ratio. 

The above mentioned loan to 
value limitations pertain to conven- 
tional mortgage loans. It is not 
believed that any jurisdictions fail 
to exempt loans guaranteed or in- 
sured by the FHA or VA. 


Installment Credit 


Although roughly 60 per cent of 
all families have some installment 
debt, most of these families are 
made up of relatively young 
couples. It is in the lower age 
group that we find the greatest 
need and disposition to use in- 
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stallment credit for the acquisi- 
tion of autos, appliances, and the 
like. 

In the 25-34 age category, some 
77 per cent of the families have in- 
stallment debt. In the 35-44 age 
group, the proportion drops to 67 
per cent. Above the age of 45 the 
ratio drops rapidly, with only 27 
per cent in the age group over 65 
being so indebted. The heaviest 
burden of debt is also carried in the 
youngest age group, with 23 per 
cent of the families in the 25-34 
grouping reporting debt in excess 
of $1,000. On the other hand, 
only 1 per cent of the families in 
the 65-and-over group have debt 
in excess of $1,000. 

According to Carl A. Bimson, 
vice president of the American 
Bankers Association, the size of the 
total volume of installment debt 
outstanding is important only as 
it relates to disposable income or 
consumer expenditures. At the end 
of 1959, total installment credit 
outstanding approached the $40 
billion mark, as compared with $29 
billion in 1929 and only $11.6 bil- 
lion in 1949. 

Mr. Bimson prefers to compare 
installment debt with consumer 
expenditures because “this gives us 
a better perspective in determin- 
ing how important time credit is 
to our overall expenditure pattern 
even though the figures would be 
about the same if we were to re- 
late installment debt to disposable 
income.” In this connection, he 
observes that, in 1949, installment 
credit outstanding was equivalent 
to 6.4 per cent of all consumer 
spending. This figure increased 
to 11.8 per cent in 1955 and is now 
around 12.8 per cent. Repayments 
conform to the same general trend, 
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being equal to about 8.6 per cent 
of total consumer expenditures in 
1949, 13.1 per cent in 1955, and 
14.1 per cent in 1959. 

The ABA executive calls atten- 
tion to one contribution of install- 
ment credit that is often overlook- 
ed. This ability to use credit, par- 
ticularly in the purchase of auto- 
mobiles, has been responsible for 
creating a sufficiently stable mar- 
ket to permit mass production 
techniques, which in turn have 
lowered prices below what they 
would otherwise have been. Thus, 
the broader markets resulting from 
the use of installment credit have 
contributed to lower unit prices. 


Taxes 


“Regardless of which party wins 
the November elections, lower tax 
rates are likely to be legislated next 
year to apply on 1962 incomes. 
Congress senses that if rates do 
not come down, a torrent of pub- 
lic criticism will.” This forecast 
was made by J. S. Seidman, presi- 
dent of the American Institute of 
Certified Public Accountants in a 
recent address before the Econom- 
ic Club of Detroit. 

Noting that President Eisenhow- 
er has recommended that all of 
this year’s surplus be applied to re- 
ducing the national debt, the AIC- 
PA head finds this “politically un- 
realistic to expect.” If there is a 
surplus, he believes much of it 
will go to tax reduction rather than 
debt reduction. He also predicts 
that a tax reduction is likely to 
generate more surplus and more 
tax reduction because of the stim- 
ulating effect of lower rates on the 
economy. A resultant rise in Fed- 
eral revenues is also anticipated. 


“As a starter,” declares Mr. Seid- 
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man, “rates are likely to be slashed 
almost 20 per cent across the 
board. The present brackets for 
individuals of 20 to 91 per cent 
will then run from 15 to 75 per 
cent. Companies will probably 
not fare as well. The present 30 
and 52 per cent rates are likely to 
become 28 and 50 per cent.” 


Mr. Seidman goes on to say that 
what are called “loopholes” are 
often Congress’ way of apologiz- 
ing for high tax rates. These spe- 
cial provisions to afford some tax- 
payers relief take the form of split- 
income provisions for married 
people, stock option provisions for 
executives, and special rates for in- 
vestors on capital gains. Congress 
thus follows the practice of estab- 
lishing high rates and then pro- 
ceeds to tear down some of the 
rate structure by allowing special 
benefits for some taxpayers. “The 
trouble,” continues Mr. Seidman, 
is that other taxpayers, who feel 
that they are likewise entitled to 
relief, then start helping them- 
selves with all sorts of gimmicks. 


“As a result, the quest for capi- 
tal gain with its 25 per cent top 
tax has become a national pastime 
more popular than baseball and 


football. It is natural for all tax- 
payers to want to make capital 
gains out of their salaries, divi- 
dends and royalties because Con- 
gress has permitted just that to be 
done for a few taxpayers. 


“It will take two things to soothe 
these troubled tax waters. One is 
to lower the tax rates and the other 
is to do away with special bene- 
fits for special classes of taxpayers. 
The two remedies, employed to- 
gether, will up the revenues and 
improve taxpayer attitudes toward 
the tax laws.” 








